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TTAWA—Becatuse of her, there 

are no pronouns in the Charter of 
Rights and Freedoms. Because of her, 
our political leaders found the words 
to express Quebec's distinct identity 
in the Meech Lake Accord. 

She wrote the Charlottetown 
constitutional accord, and drafted 
such momentous legislation as the 
Canada Health Act, the Clarity Act, 
the Young Offenders Act, the Access to 


Mary Dawson 
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Information Act, the Privacy Act and 
the 1980s overhaul of the Official 
Languages Act. 

And though she didn’t draft the 
bill implementing free trade with the 
United States, she developed much 
of the framework for the legislation. 

Her name is Mary Dawson and 
if you've never heard of her, it’s 
probably because we forget that 
flesh-and-blood people must trans- 
late the initiatives, policies and 
whims of our political leaders into 
text that lives and breathes. 

For the past quarter-century, as 
often as not, that job has fallen to 
Mary Dawson. 

“Her legal footprints are all over 
the department,” declares Justice 
Minister Irwin Cotler. 

“She's like the Constitution incar- 
nate. If you look at the historical 
constitutional moments of the last 
25 years, she’s been a central actor 
in all of them.” 

Dawson, one of Canada’s leading 
experts on constitutional law, retired 
in June on her 63rd birthday, ending 
a 36-year government career, the last 
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17 as associate deputy minister 
of justice. 

A genial woman with a tight 
coiffure and an easy laugh, 
Dawson has also been a pioneer 
for her gender—the first woman 
to hold a senior position within 
the federal Department of Justice, 
and the first Justice lawyer to take 
maternity leave. 

Her amazing run at the 
epicentre of our modern political 
history began in 1980, when 
she was named associate chief 
legislative counsel. 

That connected her to the 
government’s constitutional file, 
which had been percolating quietly 
since the 1960s. Her timing was 
perfect; Pierre Trudeau was about 
to launch the historic initiative 
that would culminate in the 1982 
Constitution Act and its seminal 
Charter of Rights. 


clutter in her surprisingly modest 
fourth-floor office in the East 
Memorial Building. 

Over the next six months, 
she managed to excise all the 
offending words. “I got rid of 
them by using nouns—there 
are no pronouns in the Charter. 
It’s a funny little point, but that’s 
the kind of control you have.” 

Dawson was involved in 
pivotal meetings in November 
1981 that produced the break- 
through “kitchen accord”—a 
constitutional deal struck amidst 
pots and pans at Mama Theresa's 
restaurant. 

As the politicians jawed, 
Dawson laboured through the 
night to draft a new constitutional 
amending formula for presenta- 
tion the next day. 

“Literally, I went home and 
I just had time for a shower,” 


What is beyond dispute is that Mary Dawson 
wrote the final draft. And, as she concedes, 
“the person who holds the pen has a certain 


amount of leverage.” 


Dawson downplays her role in 
drafting the Charter and the other 
constitutional provisions. “I only 
became the person that held 
the pen at the end of the summer 
of 1981,” she protests. “I just 
happened to be there at 
the critical time.” 

What is beyond dispute is that 


Mary Dawson wrote the final draft. 


And, as she concedes, “the person 
who holds the pen has a certain 
amount of leverage.” 

When Dawson inherited the 
constitutional file, for example, 
there were four gender-specific 
references—"hes” and “hers”—in 
the Charter. 

“T didn't like that formulation,” 
she recalls, sitting amidst piles of 
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she remembers. “I came back 
clutching this quite complex 
draft of the amending formula 
and they said, ‘Oh, we’ve changed 
our mind—that’s not what we're 
going with.’” 

As the politicians celebrated 
in front of television cameras, 
Dawson and her staff worked 
feverishly to translate the kitchen 
accord into legal text. “By the 
end of the afternoon,” she says 
triumphantly, “we had a final 
version.” 

Surely the pressure must have 
been intense? “Not really,” she 
says, ever the professional. “The 
focus was on getting the job done, 
and getting it done properly. You 
didn't think about pressure.” 
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In 1986, Dawson was appointed 
Assistant Deputy Minister in 
public law, which made her a key 
adviser on policy. (Brian Mulroney 
made her Associate Deputy 
Minister in 1988.) But she retained 
her drafting role as well. “I com- 
bined the two and sort of became 
a guru in constitutional law,” 
she laughs. 

One of her first meetings 
was about something called the 
“Quebec round.” It was the begin- 
ning of the process that would 
become Meech Lake. 

Like everyone, she was 
astounded when the first ministers 
swiftly accepted Quebec's condi- 
tions for signing the constitution 
at Meech Lake in 1987. 

At one point, she says, the 
politicians were struggling with 
the wording of the distinct society 
clause, one of Quebec’s bottom- 
line demands. Could she think of a 
way to tweak it, they asked? 

“I said, ‘oh, yeah,’ sent it in, and 
the deal was done. That was very 
gratifying.” 

A few weeks later, as the politi- 
cians tried to agree on Dawson’s 
text implementing the Meech 
agreement, she was again up all 
night, grabbing a taxi home when 
she finally finished about 6 a.m. 

“About a week or two later, some- 
one in our department sent me a 
note and said, ‘you can't take a taxi at 
6 o'clock and charge it.’ And I said, 
‘well, did you notice it was 6 a.m.— 
and it was on the way home?’” 

When Meech expired in 1990, 
says Dawson, “I really was 
devastated. I thought Meech was 
a great fix and a really simple fix. 

“The whole debate around 
the distinct society clause was 
absolutely ludicrous. I mean, 
if Quebec isn’t distinct, I don't 
know what they are.” 

The successor to Meech, the 
Charlottetown Accord, was also 
her handiwork. But drafting 
Charlottetown was “horrendous,” 
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she says. The deal was huge and 
sprawling, attempting to address 
a multitude of constitutional 
grievances in one package. 

“It was very difficult to keep 


track of all the strands as a drafter.” 


Dawson spent the fall of 1992 
struggling to finish the document, 
so that the Canadian public would 
have a chance to actually study 
the document before voting on it. 

“Nobody ever read it, I’m sure,” 
she says without rancour, “but it 


was a lot of work putting it together.” 


After the 1995 Quebec referen- 
dum, Dawson led a team that 
prepared the 1998 Supreme 
Court reference that defined the 
conditions for Quebec’s succes- 
sion from Canada. 

Armed with that ruling, she 
drafted the Clarity Act, which spells 
out how the federal government 


Two New Associate Deputy _ 


Ministers 


should conduct itself should a clear 
majority of Quebecers vote yes to 
a clear question on sovereignty. 

Of course, the Supreme Court 
chose not to define what would 
constitute a clear question or a 
clear majority. So neither does 
the Clarity Act. 

“It’s one of the points I made 
constantly, and had to restrain 
people from,” says Dawson. 

“You can't go too far in defining 
something that the court has left 
deliberately up to circumstances.” 

Long before anyone thought of 
her as the Constitution incarnate, 
Dawson broke ground of a differ- 
ent sort, becoming the first Justice 
Department lawyer to take mater- 
nity leave. 

It was 1973, and female lawyers 
were few and far between. 

“There were some women 


around,” she says, “but not a lot 
in the early years.” 

At the time, women on maternity 
leave were entitled to 13 weeks of 
unemployment insurance. But 
the first eight weeks had to be 
taken before the birth. When she 
returned to work, she championed 
an amendment eliminating that 
requirement. It was duly enacted 
into law. 

Dawson didn't exactly ease into 
retirement. 

Her final assignments included 
stickhandling the controversial 
same-sex marriage bill— “I can't 
say enough about her singularly 
important role,” says Mr. Cotler— 
and the historic accord with the 
Assembly of First Nations on resi- 
dential schools. © 

Reprinted with permission of 
The Ottawa Citizen. 
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ith the appointment of John 

H. Sims as Deputy Minister 
of Justice and Deputy Attorney 
General of Canada, and the retire- 
ment of Mary Dawson, Prime 
Minister Paul Martin announced 
the appointment of two new 
Associate Deputy Ministers for the 
Department of Justice. 


Donna Miller 
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William C. McDowell 


Donna Miller was most recently 
Senior Regional Director the 
Prairie Region. Before joining the 
Department in 1999, she was with 
the Manitoba Department of 
Justice, including seven years as 
Director of the Constitutional 
Law Branch. 


Michel Bouchard 
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William C. McDowell joins 
the Department from the 
Toronto office of McCarthy 
Tétrault. A litigation partner 
with wide-ranging experience 
in the areas of criminal law, 
professional discipline, commer- 
cial litigation and linguistic rights, 
he is a leading practitioner in the 
field of libel and media law. 

Miller and McDowell join 
Michel Bouchard, who became 
Associate Deputy Minister in 
October 2003 after a distin- 
guished career with the Quebec 
government. © 
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Matrimonial Matters 


Justice Department lawyer helps tie a knot around 
Canada’s new law on same-sex matriage 


by Nicole Baer 
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TTAWA—The first-year law 
students puzzled over the 
problem: Could a person, who had 
undergone a sex-change operation 
from man to woman before mar- 
riage, be forced to testify against 

her husband in a court of law? 

One student, with a theatre 
and genetics degree already in 
her pocket, knew the answer was 
yes. A person’s gender at birth 
does not change for the legal 
purposes of marriage, regardless 
of later changes. And, according 
to the laws in force at the time, 
the woman was a legal male 
for the purposes of marriage, 
so could not marry a partner 
of the same sex, and therefore 
could be compelled to testify 
against him. 

More than two decades later, the 
same student has finally helped 
render the classroom conundrum 
moot by leading the federal govern- 


Justice Senior Counsel Lisa Hitch. 
“There’s now full equality, at least 
within the federal law, for gay and 
lesbian couples.” 

The controversial law, formerly 
known as Bill C-38, gives couples 
of the same sex equal access to 
civil marriage, while also taking 
measures to recognize religious 
freedom. It became law on July 21. 

Hitch points out that the civil 
law has long furnished an alterna- 
tive for couples who either do not 
qualify for, or don’t desire, a 
religious wedding. Churches have, 
for instance, refused to marry 
divorced people, or couples from 
differing faiths. 

Now, gay and lesbian couples 
who either cannot have their 
marriage vows consecrated in a 
religious setting, or don't want a 
religious wedding, will have another 
option in civil marriage, which falls 
under the jurisdiction of the state. 


“The meaning of equality has to be that every- 
one is entitled to belong to the central social 
institutions of society, and to contribute to our 
society,” she notes. “And so, the exclusion of any 
group is offensive to that notion of equality.” 


ment policy work in helping 
Parliament pass a law sanctioning 
civil marriage between spouses of 
the same gender. 

“It's really the end of the road in 
terms of federal legislative change 
to provide equality for gay and les- 
bian couples,” says Department of 
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The new law also gives a further 
nudge to an ongoing series of ini- 
tiatives aimed at modernizing the 
laws affecting pensions, taxes and 
many other benefits, entitlements 
and obligations that used to be 
based on the traditional definition 
of spouse. 
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Centrepiece 


Fundamental rights 
For Hitch, a lawyer in the 


Department’s Family, Children and 
Youth Section, the new same-sex 
marriage law is not so much about 
such administrative nuts and 
bolts. Rather, it speaks to funda- 
mental notions of equality and 
human rights. 

“The meaning of equality has 
to be that everyone is entitled to 
belong to the central social institu- 
tions of society, and to contribute 
to our society,” she notes. “And 
so, the exclusion of any group is 
offensive to that notion of equality.” 

The new law means a great deal 
to individuals, Hitch says, and to 
their extended families as well. As 
with opposite-sex couples, same- 
sex couples are often motivated to 
tie the knot in order to better pro- 
tect others, especially children. 

Though the new law is firmly 
anchored in the guarantees in the 
Charter of Rights and Freedoms, 
efforts to recognize same-sex mar- 
riage started in the 1970s, when 
the Quebec government first 
banned discrimination on the 
basis of sexual orientation. 

For much of the past 20 years, 
Hitch was instrumental in the 
often-rocky policy process, though 
she emphasizes hundreds, even 
thousands, have had a role to play 
over those years. 

Within the Department, for 
instance, the communications, 
specialized legal advisory and liti- 
gation sectors played key roles, as 
did legal services, statisticians and 
researchers. 
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“The biggest thing I have learned 
is how and when to involve other 
people,” says Hitch. 

“Teamwork often sounds like a 
buzzword, but here's an area 
where it’s been very real and very 
necessary. I couldn't possibly have 
learned the in’s and out’s of all of 
these areas on my own.” 

Communications, she says, 
played a leading role as well, since 
the success of the initiative hinged 
on being able to track public 
opinion and explain and convince 
Canadians of the rationale for 
the change. 

“The whole basis of human rights 
protection in Canada is that you 
can't change attitudes, but you can 
change behaviour,” Hitch explains. 
“So you outlaw discrimination as a 
behaviour, and hope that a change 
in attitude will follow.” 

Hitch also applauds the courage 
of Canadians who, for many years, 
put themselves squarely in the 
spotlight. Outspoken MPs like 
forme New Democrat Svend 
Robinson, for example, doggedly 
dragged same-sex equality rights 
onto the floor of Parliament. 
Academics, non-governmental 
organizations and litigants braved 
public opprobrium by challenging 


discriminatory laws in the 
literature, public discourse 
and the courts. 

Raised in an open-minded 
Toronto family that celebrated 
cultural differences, she believes 
that initiatives like the same-sex 
matriage law in essence amount 
to liberating a group of people 
from discrimination, hatred 
and violence. 

In fact, she has been motivated 
throughout the past decades by 
cases where people are injured, 
even murdered, because they are— 
or are merely suspected of 
being—gay. Equally frightening, 
Hitch says, are the numbers of 
young people who are driven 
to suicide by fears they may be 
homosexual. 


“They see ahead of them a future 
of rejection and of being outsiders 
in society and even in their own 
families,” Hitch says. “And to have 
a cause of suicide among kids that 
could be removed by law—yet 
isn’t—seems a crying shame.” 

With this colossal undertaking 
successfully behind her, what’s 
next for Lisa Hitch? 

“I have a notoriously low toler- 
ance for boredom,” she confesses. 


Centrepiece 


But, with controversies already 
bubbling over polygamy, Shariah 
law and other issues that lead to 
challenges between religious val- 
ues and established societal 
norms, Hitch is sure something 
interesting will come along. 

Not that she will sit idly by and 
wait for them to land in her lap. 

“I imagine what I’ll do is go look 
for somebody else who has a 
problem that I can fix in the 
meantime,” she says, bursting into 
her characteristically ready laugh. 

After 20 years, it may well be 
time to identify with a new issue, 
adopt a new persona—at least 
after a few remaining details are 
cleared up. 

Hitch still recalls with relish 
the evening, back in the ‘80s, when 
she stole away from the Supreme 
Court of Canada battles over 
same-sex discrimination in order 
to go to a movie. 

She was spotted by a reporter 
who was covering the cases. 

“And there was the reporter, 
screaming across the crowded 
movie theatre: ‘Hello, Miss Sexual 
Orientation!” 

The moniker stuck for a long time. 

So yes, she concedes, it proba- 
bly is time to move on to the next 
challenge. © 
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Nunavut Raises the Bar 


by Kirk Makin, The Globe and Mail 
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| Coan areca on a wooden 
bench in a Nunavut courtroom, 
30-year-old Bobby Suwurak stared 
blankly ahead as a white judge and 
white lawyers debated whether he 
could be tried fairly. The sexual- 
assault trial of the small, wiry Inuit 
man had been derailed by a novel 
problem. He was a deaf-mute from 
birth, and his far-flung community 
of Baker Lake didn’t have anyone 
who could teach him American 
sign language. 

Mr. Suwurak could communi- 
cate only through a system of hand 
gestures, facial expressions and 
charades invented by his family 
members. With the court system 
unable to provide a translator, his 
lawyer argued that there was no 
way his client could understand 
and provide evidence at his trial. 

The only other person with an 
Inuit background in the court- 
room, Qujag Robinson, could not 
help identifying with the lost look 
on Mr. Suwurak’s face. 

Ms. Robinson, who was raised 
in the equally remote outpost of 
Iglulik, was an articling student 
doing legal research for the judges 
in Nunavut’s modest courthouse. 
On her first day on the job, barely 
settled into her new quarters, she 
had bagged a case any seasoned 
constitutional lawyer would kill for. 

“This case could easily go to 
the Supreme Court of Canada,” 
the 27-year-old woman enthused 
afterward, interrupted occasionally 
by the buzz of snowmobiles on the 
still-frozen Hudson Bay. 

As remarkable as it is for a rookie 
lawyer to land a Charter of Rights 
and Freedoms case, it paled in 
comparison with Ms. Robinson’s 
good fortune in becoming a lawyer 
at all. Young people from remote 
Arctic settlements simply don't go 
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to law school. At least they didn’t 
until four years ago, when a 
unique program was created ona 
one-time-only basis to produce a 
crop of lawyers and leaders for the 
six-year-old territory of Nunavut. 

In the modest classroom where 
the students spent their time 
learning as much about relation- 
ships and Inuit culture as they did 
about the law, little remains but 
stacks of law books and some 
aboriginal prints taped to the walls. 

A photograph, hung promi- 
nently, depicts a Druid-like circle 
of giant rocks in the empty land of 
the high tundra. It is the Great 
Megalithic Court of Akitsiraq, a 
rendezvous where, in generations 
gone by, Inuit elders met in coun- 
cil to settle disputes. 


of loose dirt, and bored, unem- 
ployed men wander aimlessly 
under the midnight sun—what 
would make lawyers such an over- 
riding priority? 

Ms. Robinson responded by 
pointing toward the courtroom 
where Mr. Suwurak was still sit- 
ting, expressionless. The Inuit 
govern their own land, she said, 
but they see mainly white faces 
when they stumble into a court- 
room. “The experience becomes 
so remote for the community— 
yet the Inuit are the community,” 
she said. 

Nunavut Justice of the Peace 
Alexina Kublu, a major force 
behind the law school, illustrates 
another reason by drawing on her 
earlier career as a Grade 1 teacher. 


“The experience becomes so remote for the 
community—yet the Inuit are the community.” 


A more inspiring symbol could 
hardly have been chosen for a 
group of students who were des- 
tined to put so much effort into 
learning white man’s law without 
relinquishing their Inuit spirit. 

The Akitsiraq Law School, the 
brain child of determined north- 
erners and sympathetic 
southerners, achieved its goal at a 
graduation ceremony June 21, 
National Aboriginal Day, when the 
complement of Inuit lawyers in 
Nunavut shot to 12 from one. 

Why would a coalition of gov- 
ernments, Inuit organizations and 
charitable foundations go to such 
lengths to produce 11 lawyers? In 
a capital city of 7,000 souls— 
where every road is a washboard 
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Whenever kids were asked about 
their aspirations, she said, “they 
always said things like ‘water-truck 
driver’ or ‘sewage-truck driver.’ 
Younger people dont’ realize it is 
possible for an Inuit to be a 
lawyer.” 

Elisapee Karetak, 48, a former 
school principal and mother of 
five, was typical of those attracted 
by the audacious idea of a law 
school in the Far North. She had 
watched a generation of Inuit 
youth spiral downward into alco- 
holism, petty crime and suicide. To 
not help would have been to con- 
done this disintegration. 

Ms. Karetak also had deeply 
personal motives. In 1958, her 
mother, Kikkik, had become the 
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first Inuit person to be charged 
with murder. The alleged victim 
was one of 18-month-old 
Elisapee’s elder sisters. 

At the time, famine had forced 
the Inuit to roam far afield in 
search of food. As things grew 
truly desperate, Kikkik left her two 
eldest children and forged onward 
with just the two babies. One of 
the older children survived; the 
other froze to death. Kikkik was 
ultimately acquitted at her trial. 

Going to law school was 
Elisapee’s private way of probing 
the legal system that had tortured 
her mother. “I wanted to under- 
stand why my mother was tried,” 
she said. “If there was a construc- 
tive way I could deal with this 
injustice, I was going to do it.” 

While almost 85 per cent of 
Nunavut’s 27,000 inhabitants are 
Inuit, the upper reaches of the jus- 
tice system remained almost 
devoid of them. 

More than just an embarrass- 
ment, it had become an obstacle 
to the quest to inject Inuit values 
into the law. 

Add to this a modern-day reali- 
ty: Law degrees are almost a 
prerequisite for politics or policy- 
making. “The intent of this 
program is to train leaders as well 
as lawyers,” said Andrew Petter, 
dean of law at the University of 
Victoria, an integral partner in the 
Akitsiragq program. 

In the mid-1990s, a half-dozen 


students enrolled in a law program 


at the University of Ottawa. 
Isolated, broke, dispirited and lost 
among the huge student body, all 
of them soon dropped out. 

If the students could not go to 


the law school, then the law school 


would have to come to them. 
Still, the dream would have to 
survive a flurry of dropouts, a 


cultural crisis over differing visions 


of the law and lingering questions 

about the law school’s credibility. 
Operating without a blueprint, 

the pioneers of Akitsirag had to 
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decide admission criteria, line up 
funding, locate classroom space 
and arrange for visiting professors. 
They also had to find a law school 
with the resources to act as a part- 
ner and provide a law degree. 

A University of Victoria student 
working in Iqaluit on a co-op pro- 
gram, Kelly Gallagher-Mackay, 
persuaded her alma mater to 
underline its long-standing com- 
mitment to aboriginal law by 
participating in Akitsiraq. 

Still, local naysayers fought to 
sink the project. They questioned 
spending a million dollars a year to 
nurture 11 lawyers when Nunavut 
was chronically short of Inuit nurs- 
es, doctors and educators. 

They also worried that Inuit 
lawyers would introduce the alien 
practice of suing the pants off one 
another. And what if they began to 
upset cultural traditions with 
southern notions of custody and 
spousal support? What if the rook- 
ies disappeared a year or two after 
graduating, clutching their law 
degrees and an unspoken dream 
of making bundles of money down 
south? 

None of it could halt the 
momentum. Organizers launched 
a local radio and newspaper ad 
campaign, and sat back to wait. To 
their astonishment, 108 applica- 
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tions streamed in from across the 
vast, windswept territory. 

In recognition of the social and 
financial barriers they faced, 
applicants would not have to write 
the standard Law School 
Admission Test. A screening com- 
mittee would give each candidate 
a basic test and assess their atti- 
tude, aptitude and work history. 

Various government depart- 
ments and Inuit organizations 
agreed to sponsor each student 
with a living allowance of $50,000. 
Upon graduating, the students had 
to spend either two years working 
for their sponsor or four years with 
another Nunavut employer. 

Most of those who were accept- 
ed had families and were from tiny 
settlements dotted around 
Nunavut. Ajau Peter, a single 
mother of five, was a seamstress, 
translator and historian. Susan 
Enuaraq was a victim witness co- 
ordinator in the court system. 
Henry Coman, one of just two 
men, was a member of the RCMP. 

Trouble was not long in coming. 
Notwithstanding the creative 
commitment of many professors, 
some students had difficulty 
grasping or relating to “European” 
concepts of property, contract 
law, penal policy, tort law and 
intellectual property. 


From left to right: Graduate Henry Coman, Assistant Deputy Attorney General (Criminal 
Law) D.A. Bellemare, graduate Sandra Omik , graduate Pallug Susan Enuaraq. 
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“Tt was all so foreign.” Ms. Karetak 
said. “We were most depressed, 
short-tempered and wanted to 
give up.” 

Those who had not arrived with 

‘a politicized viewpoint soon devel- 
oped one. “We had come with our 
own baggage,” Ms. Karetak contin- 
ued. “Some of us and our siblings 
had been taken away to residential 
schools or settlements. Personally, 
I was lost and upset. I was angry 
about the white man coming, and 
that we—the Inuit—were inferior. 
I couldn't function as a student 
because they were asking us to 


a romantic, going-back-to-the- 
land sort of thing.” 

They turned to elder Lucien 
Ukaliannuk. 

Mr. Ukaliannuk taught tradi- 
tional law in Inuktitut and tended 
to students who were bending 
under the pressure. He sensed and 
teased out problems so uncannily 
that Prof. Wright began to won- 
dered if his gifts included 
telepathy. 

Ms. Karetak credits Mr. 
Ukaliannuk with helping her keep 
her sanity. “Lucien defused my 
anger. He was our confidant, our 


“There was a hunger there ... This was the first 
group to ever learn traditional knowledge this 
way, and they were going to struggle.” 


immerse ourselves in Western law. 
But we have our own laws that 
shaped us. We were not a lawless 
society.” 

In classroom debates, emotions 
often rose to the level of a 
Californian encounter group. By 
the end of the first year, three stu- 
dents had dropped out. Akitsiraq 
teetered on the edge of crisis. 

“There was this sense of 
urgency,’ Ms. Robinson said. 

“A lot of us had gone into this 
with the expectation that we 
would not be learning law as it 
was taught in southern universi- 
ties. There was this outcry for 
what we had thought would be 
there, but wasn't. We needed it. 
We demanded it.” 

Ms. Kublu, Chief Judge Beverley 
Browne and Prof. Shelly Wright, 
who had replaced Ms. Gallagher- 
Mackay, the program's initial 
northern director, recognized they 
were teaching a southern legal 
system “to people whose families 
had suffered tremendously at the 
hands of it.” 

“We had to marry completely 
different worldviews. This was not 
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punching bag and our counsellor.” 

Mr. Ukaliannuk taught that tra- 
ditional law is founded on 
discussion, forgiveness and the 
moral authority of elders, not the 
winner-take-all argument and 
punishment models that prevail in 
the South. He spoke of how the 
Arctic people lacked a history of 
warfare and bloodshed common 
to so many other indigenous 
groups. In a land of extreme cold, 
sparse vegetation and lurking dan- 
gers, survival had been the 
overriding goal. 

The Inuit had endured forced 
resettlement, residential schools 
and the systematic dismantling of 
their hunting and fishing culture, 
Mr. Ukaliannuk told the students. 
Now, they had to square the prob- 
lem of a legal system that barely 
mirrors their reality. 

Intense discussions broke out 
in class. Was there a word for 
“punishment” in Inuktitut? (Most 
felt there wasn’t.) How would an 
Inuit community deal with a man 
accused of murder if he also hap- 
pens to be their most skilled 
hunter? Banish him temporarily? 
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Forgive him in order to restore the 
harmony of the group? 

“There was a hunger there,” Mr. 
Ukaliannuk recalled, speaking 
through an interpreter. “This was 
the first group to ever learn tradi- 
tional knowledge this way, and 
they were going to struggle. 
Traditional law is attached to our 
being. It is so much closer to our 
hearts. As time went on, they 
could see both sides.” 

Dean Petter says incorporating 
indigenous law into the program 
was neither a frill nor a sop to 
unhappy students; it was a vital 
recognition that the students will 
be struggling to blend two legal 
traditions in their emerging home- 
land. 

That blend will not be easy to 
attain, Ms. Inutiq said. “It [the 
southern legal system] so contra- 
dicts the Inuit approach to 
handling issues—whether it is 
wrongdoing or somebody who 
deviates from social norms. When 
somebody beats up their spouse, 
goes to court and is sentenced 
more heavily each time, you are 
not dealing with why the person is 
deviating. 

“Yes, we are Canadian and 
know about its legal system, but it 
is a system that has been imposed 
on us. We can have the best of 
both worlds.” 

Toward the end of her second 
year, Ms. Karetak had a revelation: 
She was not cut out to be a lawyer. 
After an emotional day when she 
spoke openly about her mother’s 
murder prosecution, she blurted 
out the truth. “I thought that if I 
became a lawyer, I could blast at 
the government for all the things 
they have done wrong. I was 
angry. I didn’t want to just be 
stepped on the way other Inuit 
had been stepped on.” 

Ms. Karetak decided to drop 
out. “Telling them was an emo- 
tional, beautiful experience,” she 
said. “We had come to trust one 
another enough to tell our most 
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intimate thoughts; and what was 
hindering us.” 

The administrators badly want- 
ed to see the students succeed. At 
the same time, they knew that the 
University of Victoria had exacting 
standards that had to be met. “It 
was a difficult balance,” Prof. 
Wright said. “It has been rocky at 
times, but the students are very 
honest and up-front.” 

By the third year, the Akitsiraq 
program had become a cause cele- 
bre. Top judges, lawyers and about 
25 law professors from six differ- 
ent universities eventually signed 
up for stints. 

“Tt was an amazing experience 
to not have to relocate down south, 
and yet have teachers whose 
quality was first-class,” student 
Madeleine Redfern said. “A lot of 
professors did preparatory work to 
make sure they understood the 
aboriginal context. Frankly, I think 
it ended up being much, much 
better than a southern university 
program.” 

Toward the end of the program, 
the students spent work terms at 
the University of Ottawa and the 
University of Victoria to get a 
flavour of true campus life. 

Some of the law students know 
exactly where they want to go; 
others face tough choices. Ms. 
Robinson, for instance, is torn 
between courtroom litigation and 
helping troubled youths as a legal 
defender and a role model. Ms. 
Redfern, who landed the honour 
of clerking at the Supreme Court 
of Canada for Madam Justice 
Louise Charron, is on a clear road 
to a sparkling career. 

Dean Petter knows that some 
critics will claim the standards 
were unfairly lowered for the Inuit 
students, that they may not be as 
skilled as other lawyers. If they 
were to encounter the astute, 
articulate graduates of Akitsiraq, 
he said, they would see their error. 

Mr. Justice James MacPherson, 
a respected Ontario Court of 
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Appeal judge who lectured at 
Akitsirag, added a personal 
endorsement: “It is a totally bona- 
fide law degree,” he said. “The 
students were personable, had a 
wonderful sense of their own legal 
system and were keen to integrate 
it into mainstream constitutional 
law. I have no doubts they can be 
lawyers and leaders.” 

Still, the very topic makes Ms. 
Robinson irate. Sitting in the 
cramped Iqaluit courthouse law 
library, her face clouded with 
anger. “So often, what is uncon- 
ventional is seen as inferior,” she 
said. “As progressive as Canada is, 
I think there is still a feeling that 
anything aboriginal is inferior, that 
anything provided for aboriginals 
is token and not legitimate.” 

If necessary, she said, she will 
prove the legitimacy of Akitsiraq 
by moving to the legal cauldron of 
Toronto one day. “I would prove to 
them that a kid from Iglulik with 
her Akitsiraq law school degree 
can swim with the sharks and keep 
her head up. I'd like to prove, at 
some point in my career, that this 
degree was the best.” 

Sure, the price tag is high, Prof. 
Wright conceded: “People are 
bowled over by how much it costs. 
But when you consider the long 
term, it is worth it. They need Inuit 
to do these things, rather than 
bringing people up from the South 
all the time who don't know the 
culture. Now that we know how to 
do it, why let it die?” 

The 11 Akitsirag lawyers may 
very well yield “a future premier, 
judges, and members of the leg- 
islative assembly,” she said. “I’m 
expecting them to be government 
ministers, deputy ministers, and 
leaders at the highest levels. We 
were always aware that the law 
school was training leaders.” 

Brave new lawyers in a brave 
new world. 

Reprinted with permission of 
The Globe and Mail. ® 
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Here is an excerpt from a letter to 
the graduates from Justice Minister 
Irwin Cotler: 

Shortly after being named Minister 
of Justice, I had the pleasure of meeting 
several Akitsiraq students. That meeting 
had a profound effect on me, and I 
have spoken of that meeting to audi- 
ences across Canada and throughout 
the world. In particular, I mentioned 
the encounter during a series of talks 
I gave while visiting several of my 
counterparts in the Middle East earlier 
year. 

I will repeat here what I have 
repeated so many times before, because 
I want all of you to know how much 
that encounter meant to me. 
One of the lessons my father taught 
me is that the pursuit of justice requires 
_ having a sense of i injustice; that one 
_ must feel injustice in order to advance 
_ the cause ofjustice. 

oe This teaching came home to me dur- 
_ ing my compelling first encounter with 
‘the students of Akitsiraq Law School. 

_ The students said, “Professor Cotler, 

y “we are not just le law students. We are 
aboriginal lc law students. We come with 

a past, witha history, with a heritage—_ 
_ and we have been dislocated from that 

i history and heritage. We have been 
_ dispossessed of our language and our 
land , of our c culture and our identity— 
indeed even of our legal tradition. And 
so when 1 we go to court it’s not that we 

want to engage in litigation. We are try- 

x ing to affirm who we are, to recapture 
_ our identity, to reaffirm our history, 

our heritage, our language and our 
iss traditions. And | we speak out of 
_adeep sense of pain.” 

' 4 © Atthat point, I shared with them a 
Talmudic parable from my own Jewish 
heritage—a message that is replicated 
in other religious and cultural traditions 
as well. It is where a group of students 
go up to their Rabbi and say “Rabbi, 

_ we love you.” The Rabbi then asks them 

“Do you. know what hurts me?” Stunned, 

the students ask “Rabbi, why do you ask 

_ if we know what hurts you if we say we 
love you?” To which the Rabbi replies 
“Because if you dont know what hurts 
‘me, you can't really say you love me.” 

_ As the Akitsiraq students and I con- 
tinued to talk and share our views on 
life and the law, it became clear that 

we were kindred spirits. We shared an 
understanding of pain and injustice, 
and we shared a commitment to mak- 
ing the world a better place through 
the pursuit of justice. 
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Squaring the Circle With 
At-Risk Youth 


by Peter McKinnon 
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Fen the moment he joined 
the Toronto Police Service, 
Detective Hugh Wong was deter- 
mined to help at-risk youth. 

During his 17 years of service, 
Wong has worked with hundreds 
of young people, often on his own 
time, encouraging them to make 
healthy choices and avoid conflict 
with the law. 

When presented with the 
opportunity to participate in an 
innovative pilot project focused 
on youth justice, the Peacemaking 
Circling program, he didn’t hesitate. 

“T saw it as another useful tool 
for helping to achieve our goals as 
a community to mentor, direct 
and guide the lives of youth in a 
more positive and productive 
direction,” says Wong. 

His work has won him the 2005 
Minister of Justice National Youth 
Justice Policing Award. 

Wong is in charge of Youth 
Services for 51 Division, a precinct 
in downtown Toronto. Prior to the 
Youth Criminal Justice Act (YCJA) 
taking effect in 2003, 51 Division 
was approached by Peacebuilders 
International, a not-for-profit 
organization devoted to conflict 
resolution, for assistance in 
launching a pilot project in the 
communities of Regent Park and 
St. Jamestown. 

“I found the concept fascinating 
and felt it had great potential in 
addressing the restorative justice 
aspects of the YCJA,” says Wong. 

The Peacemaking Circle project, 
which involves Crown prosecutors, 
provincial court judges, social 
workers and community activists, 
aims to help youth who have 
committed criminal offences, 
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along with those likely to come in 
conflict with the law. 

In essence, youth participate in 
a series of meetings to identify 
issues and problems, devise effec- 
tive solutions, and track progress. 

“The beauty of the program lies 
in its flexible, consultative nature,” 
says Wong. “Because all of the key 
people in a troubled youth's life are 
engaged, the program usually pro- 
duces lasting, effective solutions.” 

The program has two broad 
streams: one for youth who face 
criminal charges, and one for 
those deemed to be at risk. 

To be eligible, a youth who 
faces charges must secure the 
permission of police, a Crown 
prosecutor and a provincial court 
judge. These youth are diverted 
from the traditional court system; 
should they fail to complete the 
program, however, they return to 
face the original charge or charges. 
Youth who don’t face charges 
enter the program on the recom- 
mendation of a police officer or 
social worker. 

The program borrows many 
elements of the traditional 
approach to justice used by 
some Aboriginal communities. 

At the centre of the program are 
Peacemaking Circles, discussions 
among a dozen people or more. 
Decisions about who participates 
and which topics are discussed are 
based on the particular needs of a 
young person. 

“For a youth who’s committed a 
robbery, for instance, the Circle 
might include the perpetrator, 
victim, police, parents, community 
residents and a social worker,” 
says Wong. 


Photo: David Charbonneau 


Winter 2005 


During each Circle, participants 
engage in dialogue until they reach 
a consensus. Although topics vary 
according to the particular cir- 
cumstances of each case, in 
general, the group must agree on 
pertinent facts and impacts, and 
consider options for restitution, 
reconciliation, reparation and 
reintegration. 

Participants are encouraged to 
listen to others, step into their 
shoes, share their experiences and 
work towards a common goal. 

Circle keepers facilitate the 
process of respectful conversation. 
The use of a talking piece guides 
conversation in the Circle. The 
talking piece is a form of commu- 
nication for spiritual, political and 
communal life that is found 
throughout Aboriginal traditions. 

A project director tracks 
progress toward objectives and 
goals, and prepares a formal 
report for the courts or for the 
individual or agency that referred 
the young person to the program. 


Detective Hugh Wong receives the 
award from Quebec Senior Regional 
Director Johanne D’Auray 
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Division 51 has participated in 
dozens of Peacemaking Circle 
cases since the program’s launch 
in 2004. Currently, the project is 
focusing on two of the more disad- 
vantaged communities within 
51 Division and eventually will 
expand to include other Toronto 
communities. 

The results have been over- 
whelmingly positive, according 
to Wong. 

“Peacemaking Circles enable all 
participants to learn more about 
the root causes of criminality,” 
says Wong. “This understanding 
helps us identify and implement 
solutions that address the concerns 
of everyone involved, including 
the young person at the centre 
of it all.” 

Detective Wong feels that the 
program makes a significant 
measurable difference in the lives 
of at-risk youth. 


“At the end of the Circle 
process,” Wong says, “families note 
that it is easier to communicate 
with the youth and furthermore 
there has been a re-establishing 
of a loving connection amongst 
themselves and the youth.” 

Wong received the award at the 
annual meeting of the Canadian 
Association of Chiefs of Police 
(CACP) in August in Gatineau, 
Quebec. 

The Youth Justice Policing Award 
is sponsored by the Department of 
Justice in collaboration with the 
CACP. The awards recognize the 
efforts of police officers whose 
work promotes and reflects the 
goals of the federal government’s 
initiative to renew the youth 
justice system. 

Among factors considered for 
the award are innovation and 
creativity, use of community- 
based resources as alternatives to 


the formal court process, and 
effective use of police discretion, 
conferencing, alternatives to 
custody and rehabilitation and 
reintegration of youth in conflict 
with the law. 

The cornerstone of the initiative 
is the new YCJA, which replaced 
the Young Offenders Act as the 
basis for Canada’s youth justice 
system in April 2003. 

Besides Wong, a certificate of 
distinction was also awarded to 
Constable Dean Childs of the RCMP 
Kelowna Detachment. Honourable 
mentions went to Sergeant Danielle 
Bouchard of the Sareté du Québec 
(district de l’Estrie), Detective 
Constables Elizabeth Miller and 
Valerie Spicer of the Vancouver 
Police Department, and to Sergeant 
Mike Allard, Inspector Robert 
Gould, Staff Sergeant Tom Matthews 
and Lee Fitzpatrick of the Waterloo 
Regional Police Service. © 


DM John H. Sims Receives 
John Tait Award 


SOHHSSSHSHSHEEHSHHOHRHSSHHOSHRHOHSHHEHHOSHOHEEHHEHHRE 


eputy Minister John H. Sims 

has been awarded the John 
Tait Award of Excellence by the 
Canadian Bar Association's Public 
Sector Lawyers’ Conference. 

The award was established in 
1998 to honour, recognize and 
celebrate the accomplishments of 
public sector lawyers in Canada. 

In presenting the award, 
Katherine Crosbie, Chair of the 
Public Sector Lawyers’ Conference, 
described Sims as a “humble 
and dedicated public servant 
who is extraordinarily wise, caring, 
sensitive and approachable. 

“He is an individual who, 
throughout his career, has deter- 
mined that there is no greater 
honor than working on behalf 
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of the citizens of this country 
through the provision of excellent 
legal advice.” 

Sims, who became Deputy 
Minister last December, joined the 
Department of Justice in 1977. 

Vice-chair Mark Berlin 
described Sims as a “true leader 
for this new millenium.” 

“He is quick to take responsi- 
bility and equally quick to heap 
praise on his colleagues for the 
work they do. He generously gives 
of his time to assist and mentor 
juniors.” 

The award, named after former 
Deputy Minister John Tait, was 
presented to Sims at the CBA 
Legal Conference in Vancouver 
in August. 
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Deputy Minister John H. Sims receives the 
John Tait Award presented by Katherine 
Crosbie, Chair of the CBA’s Public Sector 
Lawyers’ Conference. 
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Philippe Pinel Award 


[23 Cotler, Minister of Justice 
and Attorney General of Canada, 
received the prestigious Philippe 
Pinel Award this summer from the 
International Academy of Law and 
Mental Health (IALMH) in Paris. 

Minister Cotler was recognized 
for his extraordinary career in the 
cause of human rights and the 
protection of vulnerable persons 
around the world. 

The IALMH is founded on the 
belief that issues arising from the ~ 
interaction of law and mental health justice Minister Irwin Cotler 
can best be addressed through 
multidisciplinary and cross-national 
approaches, drawing on law, the health professions, the social sciences 
and the humanities. 

Claire LHeureux-Dubé, retired justice of the Supreme Court of Canada, 
was a previous Canadian winner. & 
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Law School Essay Winner 


pre-determined topic. This year’s 
subject was the 20" anniversary 
of Section 15 of the Charter. Each 
participating law faculty is asked 
to nominate a winning essay for 
competition at the national level, 
and a panel of judges from the 
CBA and the Department of Justice 
determines the national winner. 

Mr. Essert received a trophy and 
gift certificates worth $500, and an 
abstract of his essay will be pub- 
lished on the Department of 
Justice and CBA Websites. 

He is now articling at a Toronto 
law firm. 

Judges for this year’s competition 
were Prof. John McEvoy of the 
Faculty of Law at the University 
of New Brunswick, and Laurie 
Sargent and Stephen Bindman from 
the Department of Justice Canada. 


University of Toronto law stu- 

dent is the winner of the 2005 
Department of Justice/Canadian 
Bar Association National Law 
School Essay Contest. 

Chris Essert’s winning essay, 
“Dignity and Membership, Equality 
and Egalitarianism — Economic 
Rights and Section 15,” explores 
the real or implied existence of 
what the author terms “economic 
rights” under Section 15 of the 
Canadian Charter of Rights 
and Freedoms. 

Essert wrote the essay in third 
year for a course called “The 
Section 15 Project.” 

Founded in 2002 to celebrate 
the 20" anniversary of the 
Canadian Charter of Rights and 
Freedoms, the National Law School 
Essay Competition is open to law 
school students across Canada. 

Each year, students are 
asked to submit an essay on a 
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TTAWA—Robert Douglas 

Nicholson, Q.C., is Canada’s 
48" Minister of Justice and 
Attorney General. 

Nicholson was appointed by 
Prime Minister Stephen Harper in 
January to replace Hon. Vic Toews, 
who became President of the Treasury 
Board. 

Nicholson was first elected as 
Member of Parliament for Niagara 


Robert Nicholson, Minister of Justice 
and Attorney General of Canada 


Department of Justice 
Canada 


Ministére de la Justice 
Canada 
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Falls from 1984 to 1993. During that 
time, he served as Minister for Science 
and Minister responsible for Small 
Business (1993), Parliamentary 
Secretary to the Minister of Justice 
and Attorney General (1989 to 1993), 
Vice-Chair of the Standing Commit- 
tee of the House of Commons on 
Justice and Parliamentary Secretary to 
the Leader of the Government in the 
House of Commons (1989 to 1990). 
He was appointed federal Queen’s 
Counsel in 1992. 

Re-elected in 2004, he was ap- 
pointed Critic for Transport, and 
served as a member of the House of 
Commons Standing Committee on 
Transport. In January 2005, he was 
appointed Chief Opposition Whip. 

Upon re-election in 2006, 
Nicholson served as Leader of the 
Government in the House of 
Commons and Minister for Demo- 
cratic Reform during Canada’s New 
Government’s first year in office. 

A lifelong resident of Niagara Falls 
where he practised law, Nicholson 
was also elected to the Niagara 
Regional Council in 1997, 2008 
2003. He holds a Bachelor 
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degree from Queen’s University and 
a law degree from the University of 
Windsor. 

justice canada recently spoke to 
Minister Nicholson about his plans 
and goals as he assumes his new 
responsibilities. 


How do you see your role as the 
Justice Minister and Attorney 
General of Canada? What are the 
big things you want to tackle in 
this portfolio? 

It’s a great responsibility and of 
course a great honour to be joining 
a long list of distinguished Canadians 
who have held this portfolio. For 
me, it’s particularly gratifying in that 
from the mid ’80s to the early ’90s, I 
spent nine years with the Standing 
Committee on Justice, two years as 
the Vice-Chair of the Committee 
and four years as Parliamentary 
Secretary. During that time, particu- 
larly in the early 90s when I was the 
Parliamentary Secretary, I became 
quite familiar with the Department 
of Justice and was very impressed 
by the individuals who worked there 
and gave advice to the Minister. So 
for me, I am looking forward to the 
experience and the opportunity. 


We have a very full agenda, and in 
many ways it’s not too surprising. 
The Criminal Code in this country 
has been around for a long time and 
it continuously needs updating. 

I experienced this in the early ’90s 
with the advent in changes in 
technology, the advent of the 
Internet and the introduction of the 
Charter. All of these combined to 
dramatically increase the workload 
of the Department of Justice. We 
have nine pieces of legislation 
before Parliament. There are others 
we would like to introduce. I’m 
excited about moving forward. 


Are there any issues you would like 


to have as signature issues 
for yourself? 
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I’m very aware of the huge agenda 
we have set out for ourselves in the 
last election and I feel a responsibility 
to the people who voted for us and 
to Canadians in general to make 
improvements to the Criminal Code 
across a wide range of areas. There’s 
some of it I would particularly like 
to see. I think it’s long overdue to 
raise the age of consent for sexual 
activity, up to the age of 16 with 
certain safeguards included. The 
idea that a 40 year old could be 
preying ona 14 year old and claim 
that consent was obtained for 
sexual activity I find repugnant and 
I think that most Canadians would 
agree with me. So I will take a great 
deal of satisfaction when that bill 
gets passed. Apart from anything, 
it’s a question of what I was saying 
before—it’s part of updating the 
Criminal Code. Provisions like 

that go back to the early days of 
Confederation when we adopted 
the English Criminal Code. At that 
time, society believed that 14 year 
olds were adults, or they were 
expected to get out on their own 
and to get married. But our thinking 
has changed. I’m glad there's legisla- 
tion before Parliament that reflects 
that. It’s a long time coming. 


When you were appointed Minister 
there was a lot of discussion in the 
media about how this was going to 
mean a change in approach to 
Parliament and the justice agenda. 
But you seemed to have stayed the 
course, the same agenda? 

Our agenda is very clear. It’s the 
agenda that we promised Canadians 
during the last election. I’ve inherited 
that agenda and I’m doing my very 
best to advance it. That being said, 
each Minister of Justice has their 
own personality. Maybe too much 
has been made of that, quite frankly, 
in the articles that I’ve read. But my 
approach is similar to the one I 
adopted as Government House 
Leader, and that is to engage the 
opposition parties as much as 
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possible and to do what can be 
done to reach a consensus. That 
may not be possible, but I want to 
make the effort on all our legislation 
because I’m very aware—and my 
previous portfolio underlined 
that—that we are in a minority 
situation. We have to have some 
support from somewhere in the 
House of Commons to move 
anything through. To the extent 
that it is possible that we can 
engage others and work with 
them, at the same time maintaining 
the integrity of the agenda we 
promised Canadians, I’m prepared 
to do that. 


So you'd probably agree with 
commentators who say that 

while adhering to the government’s 
program, you bring your ability 
and experience in working in the 
Parliamentary system in a very 
difficult minority situation? 

I hope I do bring those characteristics. 
That’s not to say that my predecessor 
didn't have them. I do believe that 
it is necessary, and will become 
increasingly necessary during the 
life of this Parliament, because 
minority Parliaments only have 

a certain shelf life and we’re past 
one year into this government’s 
mandate. So I’m guessing it'll 
become increasingly difficult to 

try and obtain a consensus. But 
that’s not going to stop me 

from trying. 


Since you were Parliamentary 
Secretary to a previous Justice 
Minister, this Department has 
changed tremendously—in the 
number of files that it works on, 
its size and the things that require 
its attention, such as class actions. 
Additionally, you are currently 
presiding over a historic change 
in the Department with the 
separation of the Public 
Prosecution Service of Canada. 
What is your perspective on the 
Department now? 
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What has not changed is the 
professionalism I see that is 
exhibited by this Department. As 
the Parliamentary Secretary sitting 
in on many meetings during the 
early 90s, I couldn't help but be 
impressed by the quality of advice 
being given to the Minister and to 
the Government. I think that 
professionalism and that confi- 
dence continues. 


I realized even then that there is an 
evolution in what this Department 
does and what is expected of it. You 
put your finger on a couple of them: 
class actions and the increase in 
aboriginal land claims, which take 
up a much great share of resources 
than it did 15 years ago. 


With the advent of the Director of 
Public Prosecutions, there are major 
changes. But again, if you look at 
the context of where we were 

40 years ago or even 20 years ago, 
our Department has to evolve, has 
to keep pace with the society in 
which we live. I remember, for 


“I would never want to be part of 
a country in which people have 
lost confidence in the criminal 


justice system.” 


instance, in the early ’90s discus- 
sions within the Department on 
changes that the Internet was 
making to peoples’ lives. For those 
of us who were elected in 1984, this 
was something completely new and 
we found there were gaps in the law, 
for instance, on the subject of child 
pornography. The law in 1990 was 
that if you produced child pornog- 
raphy you could be charged, if you 
were selling it you could be charged. 
That basically covered it. Well, by 
the early 90s with the advent of the 
Internet, we found that there was a 


www.canada.justice.gc.ca 


whole new category of people who 
didn’t personally produce it and 
didn’t exchange money, they just 
downloaded it. This is my opinion 
was a huge gap in the law. The 
Department responded at that time 
and that is part of the history of the 
Department. Those of us in 
criminal justice feel that we have 
to continuously stay ahead of the 
developments that we have as a 
society. So, whether it’s technology 
or sophistication in the criminal 
element, organized crime or gangs, 
our job is to continue to bring in 
laws that will help keep Canadians 
safe and make our communities 
better places in which to live. That 
is the constant challenge and that 
hasn't changed over the years. 


Some have suggested there is an 
erosion in public confidence in the 
justice system in Canada. Do 

you think that is real and is this 
something that keeps you awake 

at night? 

I think for the most part Canadians 
continue to have a substantial 
amount of confi- 
dence, not just in 
their judicial 
system but in their 
political system. 
People still have 
confidence in 
Canada. At the 
same time, 
Canadians want 
to see improvements and they want 
to believe that their concerns are 
being met. 


I guess that is the challenge that 
we have. We must be continuously 
analyzing our laws and making sure 
they are responding, on the one 
hand to the threats that society 
faces and balancing that with the 
rights of the individuals who are 
charged. And we have to keep an 
eye on maintaining peoples’ 
confidence in the criminal justice 
system. I would never want to be 
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part of a country in which people 
have lost confidence in the criminal 
justice system. In fact I would go so 
far as to say that if you analyze 
countries throughout the world in 
which there is no respect for the 
criminal justice system, those are 
societies that are failures. It is the 
difference between a society being 
a success and a society being 
unsuccessful. It is directly propor- 
tional to peoples’ confidence in 
their judicial system. So that is the 
challenge that we must continue to 
meet. It won't be just this Minister 
of Justice. It will also be future 
Ministers of Justice and it will 
always be the challenge that our 
Department has. 


On a more personal note, what 
drew you to the law as a career 
choice to begin with? 

I was drawn to politics first and I 
was impressed by the fact that in 
the ’60s and early ’70s most of the 
politicians I knew of or heard of 
were lawyers. That was one thing 
that initially interested me in the 
profession. A couple of my neigh- 
bours were lawyers and in discussions 
with them, they emphasized to me 
over and over again what a fascinating 
profession it was. Every day was 
different and everyone who walked 
in the door presented a new chal- 
lenge, and that it could be a very 
interesting career. And so once | got 
my interest peaked, by reason of the 
fact that I was very interested in 
politics at an early age, it just 
seemed like a perfect fit for me. 


I wasn't drawn to the sciences 
although I did spend time as the 
Minister of Science—which might 
have caused some amusement to 
my physics teacher. That being said, 
it seems like a good fit for me and 

I have never regretted going 

into law. & 
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New Federal Prosecutor’s Office 
Fosters Greater Accountability 


TTAWA—There’s a new federal 


prosecutor in town. 

Late last year, the Government 
of Canada made a fundamental 
change to the way federal crimes 
are prosecuted in this country. 

In mid-December, the Public 
Prosecution Service of Canada (PPSC) 
assumed responsibility for the 
prosecution of all federal offences, 
such as drug crimes and tax fraud. 

The change was one of many 
ushered in by the Federal Account- 
ability Act, the Government’s 
centerpiece governance legislation 
that was the first substantive bill 
introduced in Parliament after last 
year’s Speech from the Throne. 

But the creation of a new agency 
to prosecute federal offences does 
not mean a complete remodeling 
of the justice system. 

“The change will have little 
impact on how the system actually 
operates,” says Brian Saunders, 
acting Director of Public 
Prosecutions. 

“The same prosecutors will 
represent the Crown in the same 
courtrooms. The change does, 
however, introduce a whole new 


level of accountability and enhances 
integrity in government by enshrin- 


ing in legislation the principle of 
prosecutorial independence.” 


Prior to the passage of the new 
accountability law, the Federal 
Prosecution Service (FPS) 
conducted prosecutions on behalf 
of the Crown. As an integral branch 
of the Department of Justice, the 
FPS ultimately reported to the 
Attorney General of Canada. 

Under the new system, the PPSC 
is a distinct department of the 
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federal government. And while the 
Attorney General is responsible for 
the PPSC, any direction he provides 
to the prosecution service must be 
published in the Canada Gazette. 

“This approach benefits Canada’s 
justice system by putting greater 
distance between politics and 
prosecutions,” says Saunders. 

The new Minister of Justice, 

Rob Nicholson, described the move 
this way: “Our Government intends 
to make absolutely clear that 
criminal prosecutions are indepen- 
dent from political influence—in 
other words, to ensure not only that 
prosecutorial decisions are untainted 
by partisan concerns, but also that 
they are manifestly and undoubtedly 
seen to be untainted.” 

Independent prosecution 
services are a feature of many 
Commonwealth countries, 
including the United Kingdom, 

New Zealand and Australia. Three 
Canadian provinces—Quebec, 
British Columbia and Nova Scotia— 
also have different models of 
independent prosecutors. 


\ 
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“The idea of creating a separate 
federal prosecutor has been dis- 
cussed many times over the past 
few decades,” says Mark Berlin, one 
of the senior Justice Department 
lawyers leading the separation of 
the prosecution service. 

“From my point of view, the 
PPSC is a natural evolution of our 
justice system. 

“Our task is two-fold: the first is 
to ensure a smooth transition to a 
fully-functioning, independent 
PPSC. The second is to renew our 
vision for the Department of Justice 
since, as the Deputy Minister has 
said, the prosecutorial function has 
been ‘in the department’s DNA’ 
since it was founded.” 


The Director of the PPSC will oversee 

approximately 700 employees along 

with some 810 legal agents who act in 

court on behalf of the federal Crown. 
Just as most FPS staff continue 

as employees of the new Service, 
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private-sector agents will continue 
their work on behalf of the DPP. 
The new Service's caseload is 
significant: more than 60,000 cases 
a year related to 50 federal laws. The 
office will also prosecute Elections 
Act offences if referred by the 
Elections Canada Commissioner 
and new fraud provisions intro- 
duced under amendments to the 
Financial Administration Act. 


“Every effort will be made to 
limit costs... The changes 
are almost all internal to 
government; for prosecutors 
it will be business as usual.” 


The Director will serve a seven- 
year term and enjoy security of 
tenure, similar to that granted 
judges and officers of Parliament. 
Only a resolution of Parliament 
can force a Director to leave early. 

The Director makes binding 
and final decisions on whether 
to prosecute unless otherwise 
instructed by the Attorney 
General—an order that must 
be communicated through the 
Canada Gazette. 

Similarly, the Attorney General 
can assume conduct of a prosecu- 
tion only after consulting with the 
Director and issuing a public notice. 
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The Federal Accountability Act 
sets out a four-step process to 
appoint a director. 

First, the Attorney General 
forms an eight-member selection 
committee that includes at least 
one Member of Parliament from all 
major parties represented in the 
House of Commons, the deputy 
ministers of justice and public 
safety, and one representative of the 
Federation of 
Law Societies 
of Canada. 

The Minister 
of Justice submits 
a list of 10 candi- 
dates that the 
committee 
reviews and 
whittles down to a 
shortlist of three. 

In the third step, the Prime 
Minister and Justice Minister select 
one name from the shortlist. A 
parliamentary committee then 
evaluates the candidate during a 
public session similar to the one used 
in 2006 to review the nomination of 
Mr. Justice Marshall Rothstein of the 
Supreme Court of Canada. 


Until the appointment process 
gets underway, the PPSC will be 
led by Saunders, a veteran Justice 
Department litigator who most 
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recently was an Assistant Deputy 
Attorney General. 

George Dolhai and Chantal 
Proulx, two veteran prosecutors, 
are acting deputy directors. 

Numerous administrative 
details between the two depart- 
ments continue to be worked out, 
such as assigning support staff 
and office space, configuring 
computer networks and preparing 
communications materials and 
a website. 

“Every effort will be made to limit 
costs,” says PPSC communications 
chief Dan Brien. “The changes are 
almost all internal to government; 
for prosecutors it will be business 
as usual.” 

Some functions of the former 
FPS will remain with the Department 
of Justice, such as extradition and 
international mutual-legal-assistance 
matters and advice in national 
security issues. 

Nicholson insists that there is 
no reason to believe that federal 
prosecutors were unduly influenced 
by political officials under the 
previous system. 

“Our federal prosecutors have 
been faithful guardians of prosecu- 
torial independence,” he said in a 
recent speech to the Ontario Bar 
Association. 

“We are not here to correct a 
problem that has already occurred; 
we are here to prevent problems 
from arising in the future.” 
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The Power of Good Intentions 


by Lisa Wan 


Editor’s note: The power of a strong 
support network has long been 
thought to help with the healing 

of life-threatening diseases. The 
following story demonstrates how 
the influence of a positive workplace 
helped one Department of Justice 
employee and how that employee 
has been an inspiration to not only 
her colleagues, but to an entire city. 


ALGARY —Battling a life- 

threatening disease isn’t just 
about the latest medical care and 
treatment. It’s as much about the 
will to survive and the positive 
intentions of those around you. 

Just ask Department of Justice 
Canada lung cancer survivor 
Constance O’Laughlin. 

“T’ve experienced a side of 
humanity that most people will 
never experience,” says O’Laughlin, 
a lawyer in Aboriginal Law Services in 
the Prairie Region’s Calgary Office. 
“People have been just amazing—so 
supportive. I can’t even describe...” 
Her voice cracks with emotion and 
trails off. 

It was in August 2005 that 
O’Laughlin, a competitive mara- 
thon runner and, by all accounts, 

a model of fitness, was diagnosed 
with lung cancer. 

“I knew something was wrong. 

I had a weird chest cough for a 


“The support from those around gone trom worrying 
her complemented the lawyer’s 
own will to survive and her 
belief in the power of positive 


intentions.” 


month that just seemed to accel- 
erate that summer. But I thought 
that it was maybe asthma from the 
mould, from all the rain we had.” 
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Only it wasn’t 
asthma. It was a 
seven-centimetre 
tumour on her 
left lung. “I’m 
pretty sure it’s 
lung cancer,” 
her physician 
had said over 
the phone. 

“I was 
absolutely 
numb— 
completely 
paralyzed,” she 
recalls on receiv- 
ing the news while 
still at the office. 

After absorbing 
the initial shock 
of the diagnosis 
with the help and 
instant support 
of three of her 
colleagues, Judy 
Bares, Shane Martin 
and Bruce Piller, 
she immediately 
began researching 
the statistics. 

They were grim. 

According to the Canadian Lung 
Association, only 17 percent of 
women (and 14 percent of men) 
survive longer than five years after 
being diagnosed. 
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“In three days I'd 


about my running 
times to this.” 

What happened 
next set the tone 
for how O’Laughlin 
would approach 
her treatment. 

Mike Marshall, 
a former Canadian National Team 
speed skating coach and her run- 
ning coach, happened to be in town 
that day and paid her a visit. 
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Constance O’Laughlin, flanked by colleague Shane Martin, 
completes the half-marathon portion of Melissa’s Road Race in 
Banff during her intensive treatment period. 


“There's only this one little part 
of you that’s affected,” he told her. 
“You're healthy, you're fit. Some- 
body has to be in that (survival) 
percentage and it’s going to be you. 
You're going to treat this like any 
other race. Every program I give 
you, you do. They're going to give 
you a different program. You're 
going to start and finish. That’ ll 
be that.” 

Recalls the lawyer: “That night, 

I thought to myself, “You know, he’s 
right.” 

And with that, O’Laughlin turned 
her attention to treatment and the 
healing process. 

She learned she had non-small 
cell lung cancer, the most common 
type of lung cancer. In her case, it was 
inoperable because of its proximity 
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to her heart. Due in large part to 

her high level of fitness, her lung 
specialist was able to refer her to a 
U.S. government-funded clinical 
trial at the Tom Baker Cancer Centre 
in Calgary. As part of her treatment, 


“I really believe that part of 

my whole healing process is 
because of the people surround- 
ing me—friends, colleagues— 
everyone. I think people really 


underestimate that.” 


she received chemotherapy once 
a week along with daily, concur- 
rent doses of radiation that, by her 
description, were beyond levels 
deemed to be “extremely radical.” 

During these two months of 
intensive treatment, O’Laughlin 
continued to work on large files, 
preparing the written and oral argu- 
ments for a constitutional challenge 
by the Stoney Band of Section 50.1 
of the Federal Courts Act. She also 
appeared on behalf of Canada and 
was successful at the trial division. 
(The issue is currently under appeal.) 

“The Department was amaz- 
ing. They set me up at home with 
a laptop so that if I was a bit tired, 
instead of working at the office, I 
could work from home. That way, 

I could save and use the commut- 
ing time to take a nap if I needed, 
because the drugs were quite 
powerful. And my colleagues were 
second to none. They have been 
so supportive.” 

O’Laughlin’s colleagues at Justice 
are also a part of her 175-member 
“Healing Team” to whom she sends 
regular email updates about her 
treatment and progress. 

“People wanted to do so much 
for me—make me something, cook 
me something. I told them, ‘I don't 
need that. I just need you to believe 
in me. Believe that I'll get through 
this. That’s all.” 
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And they believed. 

Some prayed. Some sent positive 
energy. Some, including colleagues 
in the Edmonton Office, sent heal- 
ing bracelets and homemade gift 
baskets. Many sent cards. 

“T’ve put them 
on the mantle of 
my fireplace, with 
the words facing 
out, so you don't 
see the front of the 
card. The words— 
positive, heal- 
ing words—face 
me. To me, that’s 
what’s working.” 

The support 
from those around her comple- 
mented the lawyer’s own will to 
survive and her belief in the power 
of positive intentions. 

“T think you have to embrace 
drugs if you go into therapy. If you 
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O’Laughlin appears larger than life ona 
25-foot banner hanging outside of the 
Tom Baker Cancer Centre in Calgary. 


believe you're going to get sick, you 
probably will,” she says, noting she 
went so far as to name her radiation 
machine “Raymond” and tape yel- 
low Lance Armstrong bracelets to it 
and other treatment equipment. 
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They were part of her Healing 
Team, after all. 

Having decided that she was 
not going to suffer from the more 
severe side-effects from the drugs 
during treatment (and she didn’t), 
O’Laughlin continued to train, albeit 
at a slightly reduced intensity, and 
even managed to run Melissa’s Road 
Race (a half marathon) in Banff. 

“I don’t care how many Bostons 
(marathons) I’ve run, that was my 
biggest accomplishment—to be 
able to run that through treatment.” 

Since her diagnosis, O’Laughlin’s 
approach to her work has changed. 
“Before, I strived to achieve a work- 
life balance. Now, I make certain 
that that happens.” 

Today, she is slowly stepping up 
her training routine. She has started 
to skip and has resumed speed 
work. She continues to have a CT 
scan every three months, with the 
results of her last scan showing that 
the tumour had shrunk from seven 
centimetres to two-and-a-quarter 
centimetres. 

She has been involved with the 
Terry Fox Foundation and Ironcops 
for Cancer, and also appears on 
promotional materials for the joint 
Calgary Health Region- University 
of Calgary Reach! fundraising 
program. 

She has also spoken to the media 
about her experience, most recently 
appearing on Canada AM with her 
oncologist. 

“Tt’s just part of my contribution 
back,” she says humbly. 

O’Laughlin is also laying the 
groundwork for a lung cancer 
resource website themed on survi- 
vorship. Through the website, she 
hopes to raise awareness about lung 
cancer and to provide hope to both 
doctors and patients alike. 

“T really believe that part of my 
whole healing process is because of 
the people surrounding me— 
friends, colleagues, everyone. I 
think people really underestimate 
that. They underestimate them, and 


they underestimate themselves.” © 
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Veteran Lawyer Wins New 
Public Sector Award 
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ORONTO—Roslyn J. Levine, 

Q.C., Associate Deputy Regional 
Director for the Ontario Regional 
Office (ORO), was recently presented 
with the inaugural Tom Marshall 
Award of Excellence for Public 
Sector Lawyers by the Ontario Bar 
Association (OBA). 

The award was created to rec- 
ognize, honour and celebrate the 
outstanding achievement of lawyers 
practising in Ontario in the public 
service. The award is named for 
Thomas C. Marshall, Q.C., Counsel 
with the provincial Ministry of the 
Attorney General since 1974, in 
recognition of his excellence and 
dedication as a public sector lawyer. 

“Roslyn’s career has exemplified 
public service,” said colleague Gail 
Sinclair, who nominated her for the 
award. 

“In 30 years with the Depart- 
ment, she has made an outstanding 
contribution to the public service 
as one of the Department’s most 
senior litigators, a ‘manager’ of the 
law and a teacher and mentor both 
within the Department and the 
legal community at large.” 

Levine joined the Department 
in Toronto in 1976 after obtaining 
her civil and common law degrees 
from McGill University in Montreal 
and was named a Queen’s Counsel 
in 1993. She obtained her LLM in 
Constitutional Law from Osgoode 
Hall Law School in 2000. 


e e 
As a litigator 
Through the cases she has argued, 
Levine has played a significant role 
in shaping the Supreme Court of 
Canada’s interpretation of several 
of the guarantees of the Canadian 
Charter of Rights and Freedoms— 
Section 3 through Thomson News- 
papers and Figueroa, Section 7 
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through Singh, Section 15 through 
Benner and constitutional remedies 
generally through the Court's still 
seminal case in Schachter, and most 
recently, in Hislop. 

She has litigated in almost all 
areas of the law, including areas 
that cross several departments and 
raise complex issues of law and 
policy, such as the “spanking” case 
in which she successfully defended 
Section 43 of the Criminal Code at 
several levels of court, including the 
Supreme Court. 

Last year, in recognition of her 
written and oral advocacy, she was 
made a fellow of the prestigious 
American College of Trial Lawyers. 


As a ‘manager’ 
of the law 


Levine has played an important role 
in managing the law for the Depart- 
ment for many years. Most recently, 
she completed a four-year term as 
Chair of the ORO Litigation Com- 
mittee. In this capacity, she was also 
the Region’s representative for the 
National Litigation Committee. 


As a teacher 


and mentor 


“While Roslyn has excelled as a 
litigator and as a manager of the 
law, the true measure of her contri- 
bution to public service has been 
in her role as a teacher and mentor 
both within the Department and 
in the legal community at large,” 
Sinclair said. 

She has prepared and delivered 
countless courses and talks on 
both substantive areas of law as 
well as procedural issues within 
the Department. She designed and 
delivered the Department's Supreme 
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Roslyn Levine with Tom Marshall. 


Court of Canada Excellence Program, 
in addition to various programs on 
written and oral advocacy. 

Outside the Department, Levine 
has spoken at numerous confer- 
ences for the legal community at 
large, such as Osgoode Hall’s an- 
nual Constitutional Cases Confer- 
ence, the Ontario Bar Association, 
the Advocates’ Society and the 
Canadian Institute. 

In 1993, she co-authored the 
Ontario submission on govern- 
ment practice for the Canadian Bar 
Association's Task Force on Gen- 
der Issues in the Legal Profession, 
headed by former Supreme Court 
justice Bertha Wilson. 

Since 2002, she has been a 
member of the Constitutional 
Advisory Board at Osgoode Hall Law 
School and last year received the 
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school’s inaugural Award for 

Outstanding Contribution to Non- 

Credit Continuing Legal Education. 
Levine was recently named 

an Ontario Regional Committee 


member for the Supreme Court 
Advocacy Institute of Canada, 
formed to provide pro bono advo- 
cacy advice to counsel appearing 
before the Supreme Court. 


Madam Justice Denise Bellamy of 
the Ontario Superior Court was also 
a recipient of the Marshall Award 
with Levine. 


Revamped Justice Laws Website 
Offers Faster Access, Better 
Searches 


by Stuart Foxman 


- Consolidated Statutes and Regulations 


o- 'Q Google 


Canadi ff 


Canada Site 
Laws 


Eee justice.gc.ca/en/ 


Department of Justice a Justice 
@eeeeoeseee#2*eoeszeseeeeets#se#ee#e8+ee?eet8¢e#%e8ee68se#eteee @ 


Francais Contact Us Help Search 
Justice Home |Site Map Programs and | Proactive 
TTAWA—Searching for initiatives Disclosure 


Canadian laws and regula- | CANADIANS 
tions on-line is now easier than 
ever before. padi wae 

In January, the Department of Regulations by Title 

. : Other Documents 
Justice Canada introduced the new aacdaud Giskcteb 
Justice Laws website (http://laws. pumaugey, Simple Search 
justice.gc.ca/), with its new made- 
in-Canada search engine. y pases eee ars aa LL La 

Among the key features of in Annual Statutes 
the site, the first of its type to be ee 
developed in North America, are Sarciaen aeeeae Chapter / 
quicker updates and a unique Consolidated indei it Registration Number 
“point-in-time” search function. paar aon arte 

All of the changes to the Justice — 

Laws website strengthen its role ae 

as Canada’s “one-stop-shopping” 

source for federal acts and regula- 

tions, says Simon Labrie, the 

Department's Chief Information 
Officer. 

“We're very pleased to have this 
system up and running,” says 
Labrie. “This cutting-edge technol- 
ogy shows Canadians the Govern- 
ment is working to ensure it has the 
best tools available when accessing 


Justice Laws Web Site 


Welcome to the online source of consolidated Acts and regulations of Canada. The 
site also provides access to helpful research resources and links to other related 
Web sites. 


“Search i in ® Acts © Regulations 
‘Show Hits only © Hits in context 


Results per page (50/4) 


(Search) (Reset) Help on search 


Impertant Note 
Update Notice 


Related Resources 


Constitutional Texts 
* Constitution [PDF] 


* Charter of Rights and 
Freedoms [PDF] 


Income Tax 
* Income Tax Act (CANLTI) 
* Income Tax Regulations (CANLII) 


Frequently Accessed Statutes 
Case Law “Canada Elections Act 
° Federal and Provincial Case Law *Canada Labour Code 
CANLII “Competition Act 
*Contraventions Act 


Related Resources “Copyright Act 


legislative information.” 


Until now, the average lag 
time for electronic publication of 
federal statutes and regulations to 


* Parliament (Bills) 
* LegisInfo 
* Canada Gazette 


Reference Documents 

* Guide for Making Federal Acts and 
Regulations 

Federal quide to French legislative 


“Criminal Code 
“Divorce Act 
*Immiaration and Refugee Protection 


“Personal Information Protection and 
Electronic Documents Act 
“Youth Criminal Justice Act 


the Internet was approximately Saanmoeaite 

six months. * Bijural Terminology Records 
The new consolidation tool 

allows statutes to be updated in 
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simply replaced the prior version 
of the law. 

Now, a “point-in-time” search 
capability lets users quickly and 
easily access not only the current 
version of a statute or regulation, 
but also the version as it read in the 
past—statutes as they 
were at any point after 
2002, and regulations 
as they were at any 


an automated fashion on-line as 
changes are passed in Parliament, 
and regulations will be updated on- 
line soon after they are published. 
The new website will be updated 
within a few weeks, or even days, 
after the coming into force of new 


“Finding old legislation was 
very labour intensive before... 


point back to 
You would have to gothrough  \,,. <n .006. 
annual statutes and paper This isa valuable 
: : tool for lawyers who 

versions, and it made for a need te Lnowshowihe 

; : law read at the time of 
sizeable research project. SLE a ee 
it’s a lot easier and faster. with, says Ludchen. 

“Finding old 


or amending legislation, says 
Ingrid Ludchen, Acting Chief 
Legislative Editor in the Legislative 
Services Branch. 

Along with timelier updating, 
Justice Laws also now offers users 
more comprehensive access. 

Previously, any amended 
legislation that was posted on-line 


legislation was very labour intensive 
before,” she says. “You would have 
to go through the Table of Public 
Statutes and Responsible Ministers 
and the annual statutes and it made 
for a sizeable research project. Now, 
it’s a lot easier and faster.” 

Thus, someone advising a person 
charged with a crime can easily 


Let’s Ask Henry! 


oseeoeeeeeeveeeweeeereeoeveeeeeoeeeeeeveweeeeeeeeeeoeeaeeeee 


TTAWA—When Henry Molot 

first joined the Department of 
Justice Canada in 1966, it was a 
much smaller, more casual place. 

“Even though there were orga- 
nizational divisions in the Depart- 
ment, they were very permeable,” 
recalls Molot. 

“If they needed help, they just 
called the person who they thought 
might be able to give them the help 
they needed. I remember (Deputy 
Minister) Elmer Driedger calling me 
two or three times directly. That’s 
the way things were done then.” 

While the Department has be- 
come a lot more formal since then, 
one thing hasn't changed—senior 


officials never stopped calling 
Molot for his advice. 

“I can't count the number of 
times | have said, ‘Let’s ask Henry,” 
says Morris Rosenberg, former 
deputy minister of justice. 

“For as long as I have been in 
government, since 1979, Henry 
Molot has been recognized as THE 
authority on administrative law 
issues. | have personally relied on 
his expertise and knowledge in 
every position I have held, starting 
as a rookie lawyer. Consistently 
over the years, I always received 
knowledgeable, pragmatic advice, 
delivered quickly, and always with 
humility and good humor.” 

10 
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search the law as it read at the 
relevant time. 

This point-in-time capability will 
be ongoing, so that if someone in 
2010 wants to know how the law 
read in 2006 and then again in 2007, 
they will be able to do so quickly 
and easily. 

The “engine” of the improved 
Justice Laws website is the 
Legislative Information 
Management System (LIMS), a 
suite of computer software used 
for drafting, consolidating, 
managing and publishing the 
federal statutes and regulations. 

The Department of Justice 
developed LIMS in cooperation 
with the Treasury Board Secretariat, 
the House of Commons, the Senate, 
the Privy Council Office, the Canada 
Gazette, and various regulatory 
departments and agencies. 

LIMS allows for a seamless 
transfer of legislative data between 
the organizations involved, as well 
as amore streamlined process to 
post acts and regulations on the 
Justice Laws website. 


Photo: Patrick Walton 


Henry Molot 


After 38 years as a Departmental 
icon, Molot—known to all as simply 
Henry—retires this spring. 
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The humble and good-natured 
Molot has become the Department’s 
eminence grise—an unmatched 
expert in administrative, Parliamen- 
tary and constitutional law and 
generally all aspects of government 
operations. 

He is regularly consulted by 
deputy ministers and articling 
students alike on issues ranging 
from the role of the Crown to the 
role of public servants. 

If you wanted to know whether 
the National Library and Archives 
could be merged with the Depart- 
ment of Fisheries and Oceans or 
how to properly dismiss a non- 
performing government appointee 
you called Molot. 

In all, he has served under 
20 ministers and nine deputy 
ministers. 

“It is very hard to imagine a 
Department of Justice that does not 
include Henry Molot,” says Senior 
General Counsel Robert Frater. 

“If you were preparing a legal 
opinion on certain issues, it has 
always been unthinkable not to 
consult Henry because of his 
unique expertise. The issue just 
couldn't be considered well and 
truly thought through unless Henry 
had spoken. When he leaves the 
building, a large amount of the 
Department’s corporate legal 
memory goes with him. 

“I hope we all continue to assess 
our work against the standard “but 
what would Henry say?’” 

Molot first joined the Department 
in 1966 for a year after obtaining his 
LLM from Yale Law School (former 
minister Irwin Cotler was one of his 
classmates). 

After teaching at the University of 
Ottawa and University of Alberta in 
Edmonton, he returned in 1971— 
and never left. 

He was appointed Queen’s 
Counsel in 1985. 

“T like what I do,” says the gentle 
Molot, known for walking the halls 
of the Department in sandals and 
his trademark bowties. 
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“It’s interesting, number one. 

My colleagues are wonderful 
people, I like working with them 
and the clients are wonderful 
people, whether they’re Legal Service 
Units or the Privy Council Office. 

“Someone in commercial law or 
litigation wouldn't think so, but I 
found it a very intellectually chal- 
lenging job all the way through. So 
I’ve been lucky, that’s all I can say. 

“It’s rare you get bored here— 
occasionally you say, ‘Oh not that 
question again,’ but there’s always a 
new twist. New governments come 
in, new ideas, pushing the enve- 
lope.... I don’t know whether I could 
have had anything as interesting as 
this in the private sector.” 

Working hand in hand with PCO, 
Molot has been a crucial player in 
a number of important machinery 
of government issues over the past 
20 years, in particular the Government 
of Canada reorganizations of 1993 
and 2003 and the creation of various 
new departments and agencies. 

Colleague Ann Chaplin recalls 
tracking down Molot on vacation in 
Bath, England in 1993 to help 
interpret the deceptively-short but 
complex Public Service Rearrange- 
ment and Transfer of Duties Act. 

“PCO insisted on hearing from 
Henry. The only public telephone he 
could find was in the public library 
in Bath. 

“He got on the phone from the 
other side of the Atlantic and sorted 
everything out in 15 minutes. We 
might never have found the answer 
without Henry on the line.” 

Deputy Minister John Sims says 
Molot’s “vast experience, wisdom 
and judgment” in the field of 
administrative law have been 
instrumental to ensuring respect for 
the rule of law in the conduct of the 
affairs of the federal government. 

“(Administrative law) is a chal- 
lenging field in which to practice, 
requiring both a mastery of difficult 
legal principles and the knowledge 
and skill to craft practical solutions 
to real life problems. Henry Molot 
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has been the Department’s 
acknowledged expert and go- 
to-guy.” 

Always open and engaged when 
it comes to sharing his vast corporate 
knowledge, he was the inspiration 
behind the LOPORS system—an 
internal database that makes legal 
opinions available for consultation 
across the Department. 

A never-tiring mentor to more 
junior colleagues, Molot created 
the popular Department-wide 
Constitutional and Administrative 
Law Seminar, now in its 22nd year, 
and still gives each speaker a 
personal token of thanks—bagels. 

An observant Jew, Molot is active 
in several charities, including the 
Ottawa Chevra Kadisha or burial 
society. 

“Henry takes life very seriously 
and this is reflected not only in his 
professional dedication to public 
service and the rule of law, but 
equally, if not more so, in the wide 
range of charitable activities to 
which he quietly and humbly 
devotes so much of his time and 
energy,’ says colleague Lou Davis. 

“At the same time, he does not 
take himself seriously and as a 
result is he is not only admired for 
his good work and good works but 
loved for his humour and warmth.” 

Molot, 68, says he is retiring 
because his wife Maureen, former 
director of the Norman Paterson 
School of International Affairs at 
Carleton University, is also retiring. 

They have no major plans but 
hope to spend time with their two 
grown children—a daughter in 
Israel and son in Philadelphia—and 
soon-to-be-born first grandchild. 

Says Rosenberg: “Henry Molot is, 
in my view, the very model of what a 
public servant should be. 

“His deep knowledge of the 
government context and of the role 
of law in addressing the challenges 
the government faces, have enabled 
him to significantly shape the 
direction of administrative law in 
the federal sphere.” © 
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Calling All 


Journalists ... 


Do Yourself 
Justice! 


lf your Superior reporting on justice issues has contributed 
to public knowledge, understanding or debate about 
Canada’s system of justice, you may be a contender 

for this year’s prestigious Justicia Awards. 


The Justicia Awards recognize outstanding broadcast and 
print stories that promote better public awareness 
Mm of any aspect of Canada’s justice system. 

@Y Award winners are selected by an independent 
% panel of judges. 


eq 10 Qualify, stories must be published or 

i» broadcast between May 16, 2006, 
and May 15, 2007. To check out 

, se“ details or obtain an entry form, 

7 2 4 visit us online at www.cba.org/ 

cba/Awards/Justicia, or contact 

Ef Ye) Hannah Bernstein, Canadian Bar Asso- 

}) ciation, at 1-800-267-8860 ext. 146: 

$3 e-mail hannahb@cba.org. 


A Deadline for application: 
Pea June 1, 2007 


Presentation Event: CBA Council 
®% Awards Lunch—Telus Convention 
Centre, Calgary, Alberta 


Presentation Date: 
August 11, 2007 
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the Montebello Summit 
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ONTEBELLO, QUE.—When 

Prime Minister Stephen Harper 
welcomed his continental counter- 
parts to the North American Leaders’ 
Summit this summer, their actual 
meeting lasted less than two days. 

But the planning for the gather- 
ing of international leaders began 
months before United States Presi- 
dent George W. Bush and Mexican 
president Felipe Calderon arrived at 
the Chateau Montebello resort on the 
Ottawa River. 

Along with coordinating schedules, 
erecting security fences and manag- 
ing logistics, dozens of legal details 
had to be addressed. 

So in advance of the summit, a 
team of Department of Justice Cana- 
da experts meticulously identified a 
long list of potential legal issues and 
then developed and implemented 
solutions for each one. . 


The team’s work was crucial but 
largely invisible. 

“The Department of Justice legal 
team did an excellent job of analyzing 
all possibilities and developing the 
legal options required to be able to 
respond immediately, if necessary,” 
said John Klassen, executive director 
of the Summit Management Office at 
the Department of Foreign Affairs and 
International Trade (DFAIT). 

“Timing is critical in the final 
stages of planning a major interna- 
tional event such as the Summit, so 
this detailed preparatory work was 
critical to its success.” 


To successfully anticipate and 
proactively resolve potential issues, 
summit organizers looked to Winston 
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Advance work by legal 
experts leads to smooth 
sailing for summit of 
North American leaders 


Fogarty, General Counsel for the 
Legal Services Unit at DFAIT, to lead 
the Summit Legal Team. 

“The central challenge we faced 
was to imagine anything that could 
possibly go wrong from a legal 
standpoint, and then come up with 
a way to prevent it from affecting 
the summit,” says Fogarty, who 
performed a similar role for the 
G8 summit in Kananaskis, Alberta, 
in 2002. 

“Winston's experience was 
central to the success of our team,” 
says Alexander Jeglic, a member of 
the team. “Although the particular 
details of the Kananaskis and 
Montebello summits were differ- 
ent, the larger legal challenges were 
quite similar. So we looked carefully 
at what worked in 2002 and used it 
to design solutions for 2007.” 

Originally called to the bar in 
the United States, Jeglic moved to 
Canada to article with the legal 
services unit at DFAIT. 

The summit itself seemed rela- 
tively straightforward— Bush and 
Calderon would arrive in Ottawa 
and travel the 50 kilometres up 
to Montebello for a day of closed- 
door meetings. The leaders would 
then hold a press conference the 
following day and head back to their 
respective national capitals. 

The devil, however, was in the 
details, to quote an old maxim. 
Hosting some of the highest-profile 
people on the planet required pay- 
ing careful attention to thousands 
of details. 

The Summit Legal Team included 
representatives from the Depart- 
ment of Justice’s Human Rights Law 
Section, Quebec Regional Office, 
Ontario Civil Litigation Section and 
Justice Emergency Team, along with 
members of the legal services units 
for the RCMP and the Departments 
of Transport, Public Safety, National 
Defence, DFAIT, Public Works and 
Government Services, and the Public 
Prosecution Service of Canada. 

Such a broad range of expertise 
enabled the team to address a wide 
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range of issues such as protes- 
tors’ rights, lease agreements, 
road closures and security. 
“This most recent summit 
experience enabled the Justice 
legal community to expand its 
knowledge base to deliver top- 
of-grade professional advice 
when Canada hosts future summits 
with world leaders,” said Fogarty. 


Protecting Leaders 
and Respecting 
Protestors’ Rights 


Foreign dignitaries such as Bush 
and Calderon are Internationally 
Protected Persons (IPP)—a status 
defined in a United Nations con- 
vention and the Criminal Code. So 
the legal team also provided advice 
regarding the security of the IPPs. 

Given that the leaders would travel 
through two provinces, security 
efforts would involve several police 
forces; the legal team helped 
the RCMP secure the necessary 
agreements. 

Other key tasks were to prepare 
for potential litigation leading up 
to and during the event and to en- 
sure that the rights of protestors to 
freedom of expression and peace- 
ful assembly under the Canadian 


Winter 2007 


Charter of Rights and Freedoms 
would be respected. 

Explained Fogarty: “The Summit 
Legal Team worked together on these 
issues, taking into account all rel- 
evant factors, including the right of 
protestors to be seen and heard and 
to communicate their message, the 
security of everyone at the event, and 
the ability of the delegates to conduct 
their meetings.” 

One of the measures adopted was 
to provide facilities for the protestors, 
including an open space near the 
site of the meetings. To broadcast the 
protestors’ messages to the delegates, 
a video link was established between 
the open space and the Chateau 
Montebello. A similar system had 
been used at Kananaskis in 2002. 

“T find this kind of proactive legal 
work fascinating and creative,” says 
Simon Vincent, another articling 
student working on the summit. 
“And I’m sure that the lessons 
learned this time will come in 
handy the next time Canada hosts 
an international summit.” 
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Canadian Prosecutor 
Named in Lebanon 


Photo: Guylain Racine 
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Daniel A. Bellemare, Q.C. 


ORMER Assistant Deputy 
Attorney General (Criminal 
Law) Daniel A. Bellemare has been 
appointed to head a United Nations 
commission investigating the 2005 
assassination of former Lebanese 

prime minister Rafik Hariri. 

Bellemare, who headed the 
Federal Prosecution Service from 
1993 to 2006, retired from the 
Department of Justice in 
October 2007. 

His appointment to serve as 
Commissioner of the International 
Independent Investigation 
Commission (IIIC) was announced 
by UN Secretary Ban Ki-Moon. 

Bellemare replaces Belgian 
lawyer Serge Brammertz, who was 
nominated to head the Yugoslav war 
crimes tribunal in the Hague. 


www.canada.justice.gc.ca 
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Last July, Brammertz 
released an interim 
report indicating that 
investigators had iden- 
tified several people 
who may have been 
involved in Hariri’s 
assassination. 

Hariri and 22 other 
people were killed 
in a massive truck 
bombing in downtown 
Beirut in February 
2005. The ITIC is also 
probing at least 
17 other cases in 
Lebanon. 

Bellemare will 
also be appointed 
Prosecutor of the 
Special Tribunal for 
Lebanon, which will 
prosecute those responsible for the 
assassinations. 

Bellemare joined the Department 
in 1976 and was a founding member 
and vice-president of the Interna- 
tional Association of Prosecutors 
(IAP) in 1995. 

In 2003, he was awarded the 
Meritorious Service Medal by the 
Governor General for his work 
which has “enhanced the interna- 
tional reputation of Canada and 
the high standards of its justice 
system.” 

He was named Queen’s 
Counsel in 1990 and in 1993 
received the Commemorative 
Medal for the 125" Anniversary 
of Confederation. © 
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The 
Results 
are In 


HANKS to all of our 

readers who took the time 
to participate in our evalua- 
tion of justice canada earlier 
this year. 

Your evaluations told us 
that in addition to our regular 
content about developments 
at the Department of Justice 
Canada, you would also be 
interested in reading in-depth 
articles about legal topics 
such as the latest case law and 
jurisprudence. So, starting this 
issue, we will present more 
content developed by the 
Department's senior counsel 
on justice issues. 

In particular, we will 
highlight recent publications, 
such as books and law journal 
articles, by our talented 
lawyers. In this issue, we 
feature excerpts from an 
article on child soldiers by 
Joseph Rikhof, Senior Counsel 
and Manager of the Law, in 
the Department’s Crimes 
against Humanity and War 
Crimes Section. The article 
begins on page 4. 

Our editorial board always 
endeavours to create a publi- 
cation that is relevant to our 
audience. We hope that by 
including these new articles, 
we can create a regular forum 
for a federal government 
perspective on topical legal 
issues. 

We always welcome your 
suggestions, and thank you 
again for your input. 
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Child Soldiers: 
Should They Be Punished? 
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Joseph Rikhof 


ILE the use of children as 

soldiers in times of war is not 
a recent occurrence, the last couple 
of decades have seen an enormous 
increase in not only the number of 
children involved in combat opera- 
tions, but also in the range of ages 
of such children, the variety of the 
means of their recruitment and the 
cruelty in their deployment.' Unlike 
adults involved in armed conflict, 
children, because of their age, their 
victimization and limited apprecia- 
tion of their actions, pose a unique 
situation when the question of 
responsibility arises for crimes 
committed during a war. 
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Joseph Rikhof explores this di- 
lemma from a historical perspective 
and attempts to provide a frame- 
work of analysis, which will balance 
the notion of accountability with 
the special needs and problems of 
children in contemporary conflict 
situations. 

Rikhof is Senior Counsel and 
Manager of the Law in the Crimes 
against Humanity and War Crimes 
Section of the Department of Justice 
Canada and a part-time professor in 
International Law at the University 
of Ottawa Faculty of Common Law. 

The following are excerpts from a 
chapter in the Proceedings of the In- 
ternational Conference on the Rights 
of the Child, published by Collection 
Bleue by Wilson & Lafleur. The Con- 
ference was held at the University of 
Ottawa, March 15-17, 2007. 

The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of Justice 
or the Government of Canada. 


International 
criminal institutions 
and children 


The International Criminal Court 
has no jurisdiction to try any person 
under the age of eighteen. The 1996 
Report of the Preparatory Com- 
mission for the Establishment of 

an International Criminal Court 
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indicated that “the need for includ- 
ing a provision setting an age limit 
at which an individual could be 
regarded as not having the requisite 
mens rea was widely supported. 
The question of what that age 
should be, however, would require 
common agreement.”’ Two years 
later, this concept of a minimum 
age for criminal responsibility was 
still retained in the final Report of 
the Preparatory Committee on the 
Establishment of an International 
Criminal Court, which was the basis 
for the Rome Conference,’ but no 
agreement on the exact age was set 
out in this document (it varied from 
12 to 18 years old). Eventually, it 
was decided that the court does not 
have jurisdiction over any person 
who was under 18 at the time of the 
alleged commission of the crime,* 
thereby avoiding setting an age 
limit for criminal responsibility for 
minors.° 

Neither of the two international 
criminal tribunals established 
by the United Nations Security 
Council, the International Crimi- 
nal Tribunal for the Former Yugo- 
slavia (ICTY) or the International 
Criminal Tribunal for Rwanda, has 
a specific prohibition to deal with 
young offenders. But on the other 
hand, neither has special provisions 
related to the trials of juveniles 
with the exception of the sentenc- 
ing provisions,° which require the 
tribunal to take the individual 


1 See generally about the phenomenon of child soldiers the website of the Coalition to Stop the Use of Child Soldiers at 


http://www.child-soldiers.org/. 


Article 26. 
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1999, pages 201 and 327. 


A51/22, page 45, paragraph 201 (http://www.iccnow.org/?mod=prepcommittee). 
A/CONE183/2/Add.1, 14 April 1998, Addendum, Part One, Draft Statute for the International Criminal Court, Article 26 “Age of responsibility”. 


6 Article 24.2 of the ICTY Statute and article 23.2 of the ICTR Statute. 
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See in Roy S. Lee (ed), The International Criminal Court, The Making of the Rome Statute, Issues, Negotiations, Results, Kluwer Law International, 
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circumstances of the convicted 
person into account. The Report of 
the Secretary General to the United 
Nations Security Council regarding 
the establishment of the ICTY did 
make a mention of age as a possible 
defence.’ 

The Sierra Leone Special Court 
(SLSC), established as result of 
treaty between the United Nations 
and a national government, has a 
number of provisions dealing with 
children as a result of the large 
number of child soldiers which had 
been involved in the conflict for 
which the SLSC has jurisdiction. The 
age of criminal responsibility to be 
included in its statute was the cause 
of a debate which moved across 
the spectrum of holding children 
as young as seven responsible to 
an approach whereby all children 
should be considered victims.’ A 
compromise was reached whereby 
the Special Court has jurisdiction 
over juvenile offenders who were 
between fifteen and eighteen years 
of age at the time of the commission 
of the offence,’ while at the same 
time measures were put in place to 
ensure that the trial process is in 


accordance with internationally ac- 
cepted standards.!° 

The other internationalized 
criminal tribunal which has been 
established through a treaty be- 
tween the UN and a national juris- 
diction, the Extraordinary Cham- 
bers in the Courts of Cambodia 
(ECCC), has no provisions regarding 
juveniles even though it was negoti- 
ated after the SLSC."' The reason is 
most likely because the ECCC will 
only try senior leaders and those 
most responsible.” 


The application of 
international and 
domestic law to child 
soldiers 


To date there have been no criminal 
proceedings, either by international 
institutions’ or in domestic juris- 
dictions, against former child sol- 
diers, with the exception of Rwanda 
in both the criminal and the quasi- 
judicial gacaca systems." 

There has been some jurispru- 
dence regarding the liability of 
children for international offences 
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in Canada in the refugee and im- 
migration context.’ 

In the Saridag case, the Federal 
Court decided in the context of com- 
plicity for crimes against humanity 
that a person who was a member 
of a terrorist organization in Turkey 
while between 11 and 13 years old, 
could be denied asylum as long it 
could be established that the person 
“had knowledge of some of the acts 
of violence.”'® 

A number of other decisions 
indicated that young persons under 
the age of eighteen, who had been 
forcibly recruited in the armed 
forces and were involved indirectly 
in the commission of war crimes 
and crimes against humanity, could 
be denied asylum status." 

The Ramirez case dealt with a 
member of the Salvadoran army 
who had enlisted voluntarily for a 
period of two years at the age of 
15 out of revenge for atrocities com- 
mitted against close members of his 
family by insurgents. After the first 
term, he re-enlisted for a further 
term and finally deserted the army 
after 33 months of service during 
which time he had been promoted 


www.canada.justice.gc.ca 


United Nations Document S/25704, paragraph 58, as quoted in Rodney Nixon, Karim A.A. Khan and Judge Richard May (eds), Archbold Interna- 
tional Criminal Courts, Practice, Procedure and Evidence, 2" Edition, Sweet & Maxwell, 2005, page 777. 


Rodney Nixon, Karim A.A. Khan and Judge Richard May (eds), Archbold International Criminal Courts, Practice, Procedure and Evidence, 2" Edi- 
tion, Sweet & Maxwell, 2005, page 460; William A. Schabas, The UN International Criminal Tribunals” The Former Yugoslavia, Rwanda and Sierra 
Leone, Cambridge University Press, 2006, page 141; Joshua A. Romero, “The Special Court for Sierra Leone and the Juvenile Soldier Dilemma’, 2 
Nw. U. J. Int’] Hum. Rts 8; Diane Marie Amann, “Calling Children to Account: The Proposal for a Juvenile Chamber in the Special Court for Sierra 
Leone’, 29 Pepp. L. Rev 167; Punishing Child Soldiers: the Special Court for Sierra Leone and the Lessons to be Learned from the United States’ 
Juvenile Justice System”, 19 Temp. Int’] & Comp. L. J. 449; Michael A. Corriero, “The Involvement and Protection of Children in Truth and Justice- 
Seeking Processes: The Special Court for Sierra Leone”, 18 N.Y.L. Sch. J. Hum. Rts. 337; Mark Iacono, “Child Soldiers of Sierra Leone: Are They 
accountable for heir Actions in War?”, 26 Suffolk Transnat’l L. Rev. 445. 


Article 7.1 (see http://www.sc-sl.org/). 
Articles 7.2, 13.1 and 15.5. 
See http://www.yale.edu/cgp/KR_Law_trans.06.09.2001.html. 


Article 2, second sentence of the Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes 
Committed during the Period of Democratic Kampuchea. 


The youngest person indicted at the ICTY has been Drazen Erdemovic who was 23 at the time of the commission of the offence (http://www. 
un.org/icty/erdemovic/appeal/judgement/erd-aj971007e.htm). At the SLSC, the prosecutor decided early on in the process not to prosecute 
minors; see press release of November 2, 2002 (http://www.sc-sl.org/Press/prosecutor-110202.pdf). 

See http://www.child-soldiers.org/document_get.php?id=791. 

The cases involving children are a very small number given the fact that between 1992 and the present the Federal Court of Canada has issued 
decisions in about 180 cases involving situations of war crimes or crimes against humanity. 

Saridag (1994), 85 ET.R. 307. 

Ramirez [1992] 2 EC. 306; (1992), 89 D.L.R. (4th) 173; 135 N.R. 390 (C.A.); Penate, [1994] 2 EC. 79; Gracias-Luna, IMM-1139-92, 25 May 1995; there 
has been one other case involving a minor who was forcibly recruited in again the Salvadoran army, where asylum was granted, as a result of a 
number of factors, including but not exclusively age (Moreno, (1992) 21 Imm.L.R. (24), 225). 
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of the Mujahedin-e- 


Université d’Ottawa 


University of Ottawa 


to sergeant. As a member of the 


army, he participated in excess of Khalg (MEK) in Iran 
100 engagements and was present for a two-year period, INTERNATIONAL CONFERENCE 
during tortures and killings of as as a result of which he ONTHE RIGHTS 
many prisoners. was given a deporta- 
Similarly, another person, Penate, tion order under 
who joined the Salvadoran army in Canadian immigration 
1978, when he was 13 years old, was legislation’’ for being a 
also excluded. He remained in the member of a terrorist 
army until 1988. He gradually rose organization; he was 
to the rank of sergeant. He received, between 16 and 18 
and later taught, counter-insurgency _ years old at the time. 
training to fight against guerrillas in In upholding the 
the mountains. While acting asanin- decision of the immi- 
structor, he continued to participate gration tribunal, the 
in combat missions, planning and Court also addressed 
carrying out the attacks. the issue of young age 
In the Gracias-Luna case, a person _ by saying: CONFERENCE INTERNATIONALE 
who was forcibly recruited into the iNoneticle a thet | SURLES DROITS 
same Salvadoran army at age 15, and ionGran uOttawa DE LE N FA NT 
was appointed after five months’ rae oie Faculty of Law 
individual’s status 


training to be the interrogator for his 
army unit, was also excluded from 
obtaining refugee status for involve- 
ment in crimes against humanity. He 
conducted eight interrogations in 
four months. His role was to capture 
guerrilla suspects and then to inter- 
rogate them. He was entitled to use 
force but only used verbal threats 

in his interrogation. After the initial 
interrogation, he would pass the 
guerrilla suspects to a specialized 
army unit called S2 for further inter- 
rogation. S2 tortured and often jailed 
its victims, although some went free. 
The applicant handed seven suspects 
to the S2 but released the eighth one, 
for which he was punished by the S2. 
He then deserted the army. 

While the above cases mention age 
in passing to come to a conclusion 
that a young person can be held re- 
sponsible for international offences, 
this issue was only analysed in some 
detail recently by the Federal Court of 
Appeal in the case of Poshteh."* This 
case involved a person involved in 
distributing propaganda on behalf 


18 (RC.A,) [2005] 3 KC. 487, March 4, 2005. 


as a minor does not 
in all cases require 
a blanket exemption from ap- 
plication of a law to the minor. 
That is particularly the case 
where the status of a minor is 
recognized by the common law 
but not by statute. In the case 
of common law recognition, 
capacity is often viewed ona 
continuum on which the pre- 
sumption of capacity increases 
with the age of the minor.”?! 


“While a finding of member- 
ship in a terrorist organization 
may be possible for a minor 

of any age, it would be highly 
unusual for there to be a finding 
of membership in the case of 

a young child, say, under the 
age of twelve. Although it will 
depend on the evidence in each 
case, it would seem self-evident 
that in the case of such children, 
the presumption would be that 
they do not possess the requisite 
knowledge or mental capacity 


to understand the nature and 
effect of their actions.””! 


“I would agree with Mr. Poshteh 
that it would be very difficult for 
a minor to argue that he should 
not be found to be a member if 
he had been directly involved 
in violent activities or had held 
a leadership role in the terrorist 
organization. However, lesser 
involvement may still result in 

a finding of membership. It is 
not necessarily the nature of the 
involvement with the terrorist 
organization that will deter- 
mine the issue, although those 
considerations may be relevant. 
Rather, matters such as knowl- 
edge or mental capacity are the 
types of considerations to be 
taken into account in decid- 

ing whether a determination 

of membership in a terrorist 
organization in the case ofa 
minor is to be different than in 
the case of an adult.”” 


'’ Immigration and Refugee Protection Act (IRPA); the section dealing with terrorist organizations is 34(1)(f). 


°° Paragraph 43. 
“| Paragraph 48. 


* Paragraph 53. 
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10 Anniversary for Government- 
First Nations Partnership 


by Sue Murtagh 
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ALIFAX—Ted Tax has visited 

every First Nations community 
in Nova Scotia and met every chief 
—all 13. 

“When you get to know people 
in the community, they can see 
beyond your title to who you are as 
a person. It’s a matter of trust,” says 
Tax, senior regional director for 
Department of Justice Canada’s 
Atlantic regional office. 

Forging strong relationships with 
community leaders is an essential 
part of Tax’s role as co-chair of the 
Justice working committee of the 
Tripartite Forum. The Forum is a 
partnership between the Nova Scotia 
Mi’kmag, the Province of Nova Scotia 
and the Government of Canada. 

The Tripartite Forum does not 
handle treaty and aboriginal rights 
negotiations, or official consulta- 
tions. Instead, the vision is to build 
“a foundation for prosperous and 
vibrant Mi’kmag communities 
through partnership, commitment 
and respect.” 

When the Nova Scotia and 
federal governments, and the Nova 
Scotia Mi’kmaq formed the Forum 
in 1997, they were responding toa 
critical, long-standing need. 


Partnership stems 
from Marshall Inquiry 


Years earlier, the 1989 Royal Com- 
mission on the Donald Marshall Jr. 
Prosecution, known as the Marshall 
Inquiry, had made wide-ranging 
recommendations to address 
systemic racism in the justice system. 
The establishment of a forum to 
resolve outstanding Mi’kmaq -— 
government issues was one of those 
recommendations. 
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The current 
Tripartite 
Forum, on its 
10" anniversary, 
has seven 
“working 
committees,” 
which function 
at the grass- 
roots level. 
These include: 
Culture & 
Heritage, 
Economic 
Development, 
Health, Social, Sports & Recreation, 
Education and Justice. 

Tax is one of three co-chairs of 
the Justice committee, which has 
14 members and meets six times a 
year in First Nations communities 
across the province. The other 
co-chairs are Fred Honsberger, 
executive director of Correctional 
Services for the Nova Scotia 
government, and Viola Robinson, a 
Mi’kmag legal consultant from the 
Acadia First Nation. 

“We've been working together for 
so long that we finish each other's 
sentences. This work is very different 
than the run-of-the-mill government 
committee and so it requires a 
different approach,” says Honsberger. 


Mi’kmaq Legal 
Support Network 
delivers unique 
programs 


One of the committee’s notable 
achievements is its support of the 
Mi’kmagq Legal Support Network 
(MLSN), which is administered 
by the Confederacy of Mainland 


Photo: Courtesy of Mi’kmaq-Nova Scotia- 


Canada Tripartite Forum 
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Fred Honsberger, Viola Robinson and Ted Tax 


Mi’kmaq. The MLSN develops 
culturally appropriate programs, 
such as the Mi’kmaw Court Worker 
Program and the Mi’kmaw Custom- 
ary Law Program. 

Today, trained court workers help 
guide Mi’kmag clients through the 
legal system. The Mi’kmaw Custom- 
ary Law Program facilitates restor- 
ative justice initiatives, including 
sentencing circles, youth mentoring 
and community placements. 

The MLSN and the Forum's 
Justice Committee also support 
cultural activities in youth and 
adult correctional facilities in 
Nova Scotia. 

“Many of these programs are 
unique in Canada, and reflect real 
community needs,” says Tax. 

The committee works on 
pragmatic solutions to pressing 
concerns: For example, the com- 
mittee recently approved a project 
to address the severe shortage of 
certified Mi’kmag court translators. 
A partnership with the Nova Scotia 
Department of Justice, the Nova 
Scotia Community College and the 
Mi’kmaq Legal Support Network 
will develop standardized curricula 
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and a strategy to deliver customized 
translator training. 


Future work will 
focus on crime 


prevention 


With successful MLSN programs 
well-established, the committee will 
turn its attention to crime preven- 
tion. A family violence sub-committee 
has been created to identify service 


and program gaps in the Mi’kmaq 
community, and research is planned 
to identify the root causes of family 
violence. 

“This has been a good initiative for 
sharing and cooperation among the 
federal and provincial governments 
and the Mi’kmaq people. 


It has done a lot of good for the people. 


We've come a long way in the past 
10 years, and there is still much more 
to be done,” concludes Robinson. 


Making a Difference 


by Meagan Gagnon 


eescee c 


ns TaN 


had to walk home through 

» arough part of downtown 
Toronto. Before long, a group 
of men started 

following her. 

“Was I supposed to 
scream? Run? I could hear 
the footsteps behind me and 
I wasn't sure what to do,” she 
recalls. 

With her anxiety level 
rising, she suddenly heard 
the signal of an approaching 
police cruiser. The car pulled 
over and a police officer 
leaned out. 

“Would you like a ride 
home?” 
| he asked. 

She accepted gratefully. 
The officer’s gesture would 
* have a dramatic impact on 


‘ oe Riddell. The brief encoun- 


* 


ter would lead to a chain of 


Standing: RCMP Commissioner William Elliot; Justice 
Minister Rob Nicholson; CACP President Jack Ewatski. 


Seated: Const. Dwayne Cebryk and Const. Sarah Riddell. 


ARAH Riddell remembers the 
exact moment she became 
interested in a career as a police 


events that would eventually 
lead to her receiving the 2007 
Minister of Justice National 

Youth Justice Policing Award. 


officer. 
When she was 16 years old, 
Riddell missed her regular bus and 
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A Community Officer 


Riddell became a police officer 
with the York Regional Police at the 
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Tax, Honsberger and Robinson 
were recently honoured as 
outstanding volunteers at the 
annual general 
assembly of 
the Tripartite 
Forum. & 


Mi'kmaq * Nova Scotia * Canada 
TRIPARTITE FORUM 
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age of 25 and was appointed Youth 
Coordinator in August 2006. She has 
embraced the opportunity to work 
with the youth in her community. 

“I do what I do because I believe 
that it’s important that everyone 
within the community take an 
active part in making the commu- 
nity a better place for us all to live,” 
explains Const. Riddell. “Through 
my job as a police officer, I have 
found that I really enjoy working 
with young people.” 

Since her appointment, Riddell 
has been developing unique and 
effective programs for youth in 
conflict with law. 

“Sarah is one of the most enthu- 
siastic, positive people that I’ve 
ever had the pleasure of working 
with,” says Inspector Paul Pederson 
of the York Regional Police. “She's 
taken the principles of the Youth 
Criminal Justice Act, embraced 
them and raised the level.” 

Riddell involves partners in 
the community as she goes about 
developing ways to deal with 
youth in conflict with the law. 
Community partners are especially 
vital to the pre-charge referral 
programs that Riddell is credited 
with championing. 
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Justice Minister Rob Nicholson, Const. Sarah 


Riddell and York Regional Police Chief Armand 


La Barge. 


Pre-charge referral programs 
are types of extrajudicial measures 
outlined in the Youth Criminal 
Justice Act that are meant to provide 
alternatives to youth court proceed- 
ings for less serious crimes. Instead 
of charging a young person, police 
officers may refer them to a com- 
munity program or agency that may 
help them not to commit offences. 

Riddell has championed two 
pre-charge referral programs —a 
police dodge ball program and the 
Toronto Arson Project for Children 
(TAPP-C). 

The dodge ball program takes 
youth who have committed an 
offence and involves them in a sport 
activity with police officers — a rare 
opportunity for the two groups to 
have positive interaction. 

The TAPP-C program was 
brought in to the York Region 
by Riddell in response to a rash 
of criminally-set fires in the 
community. 
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The program recognizes that 
there is considerable evidence 
suggesting that setting of fires 
can be an indication of other 
problems in a person's life. To 
address the offence and possible 
background issues, the program 
involves both fire service and 
counselling professionals. 

TAPP-C ensures that every 
adolescent who is referred to 
the program, along with his/ 
her family, has access to a home 
safety check and fire safety 
education through the fire 
department, as well as a risk 
assessment and counselling. 

Impressed with Riddell’s 
innovative nature and strong 
dedication to youth and the 
youth justice system, Pederson 
nominated her for the 2007 
Minister of Justice National 

Youth Justice Policing Award. 

The award, sponsored by the 
Department of Justice Canada in 
collaboration with the Canadian 
Association of Chiefs of Police 
(CACP), recognizes the efforts of 
police officers who take the ini- 
tiative to explore innovative and 
meaningful ways of dealing with 
youth who come into conflict with 
the law. 


Recognition for 


making a difference 
Riddell was presented with the 
award by Justice Minister Rob 
Nicholson, at the annual CACP 
conference held in August 2007 
in Calgary. 

In addition to Riddell’s award, 
a Certificate of Distinction was 
awarded to Constable Dwayne 
Cebryk, of the Selkirk, Manitoba 
detachment of the RCMP for his 
work with the Selkirk Team for 
At — Risk Teens (S.T.A.R.T.). 

S.T.A.R.T involves numerous 
community partners working 
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together to identify local youth who 
have past involvement with crime 
or those deemed at risk. The team 
works with the youth and their 
families to identify the root causes 
behind their behaviours and to 
develop strategies to assist them 

in making smarter choices. 

Family traditions and beliefs are 
incorporated into a individually 
tailored-plan that is meaningful for 
the youth, thereby maximizing the 
opportunity for success. 

During a keynote address at 
the CACP conference, Nicholson 
commented on the work being 
done by Riddell and Cebryk. 

“Selkirk and York Region are 
two communities with unique and 
diverse challenges,” he said. “Yet 
these officers have demonstrated 
the same unwavering, strong 
commitment to youth and to their 
communities. They have even 
devoted countless hours of their 
own personal time to develop and 
implement these projects.” 

“They are taking the lead in 
pulling together families and 
community agencies in order to 
provide hope and opportunity for 
our youth and end the cycle of 
violence,” continued Nicholson. 
“We all benefit from their com- 
mitment and hard work.” 

Nicholson announced recently 
that a comprehensive review of the 
YCJA will take place next year to 
coincide with the fifth anniversary 
of the Act and the 100“ anniversary 
of the youth criminal justice system 
in Canada. 

For more information on the 
awards and to view a video of 
the 2007 winners, please visit 
the Youth Justice website at 
http://www.justice.gc.ca/en/ps/yj/ 
awards/awards.html. © 
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New Conflict of Interest and 
Ethics Commissioner 
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Mary Dawson Q.C. 


TTAWA—Mary Dawson's retire- 
ment was short-lived. 

Dawson, who retired as Associate 
Deputy Minister of Justice in June 
2005, was confirmed by the House 
of Commons in June as the new 
Conflict of Interest and Ethics 
Commissioner. 

As well, on May 3, 2007, she was 
named a member of the Order of 
Canada for her “significant contribu- 
tion to public policy in our nation.” 

“Known for her integrity, intel- 
ligence and selfless service, she has 
been a role model to a generation of 
young lawyers and public servants.” 

As a legislative drafter, Dawson 
“held the pen” on all constitutional 
amendments since 1980, including 
the Constitution Act, 1982, with its 


Justicia Awards 


ALGARY—The Canadian Press 

and filmmaker John Kastner’s 
CTV documentary are the winners 
of the eighth annual Justicia Awards 
for Excellence in Journalism. 

Special certificates of merit were 
also awarded by the independent 
panel of judges to Tracey Tyler of 
the Toronto Star and a team of 
reporters from Le Devoir. 

The Justicia Awards are spon- 
sored by the Canadian Bar Associa- 
tion (CBA) and the Department of 
Justice Canada. The Awards recog- 
nize outstanding journalism that 
fosters public awareness and 
understanding of any aspect of the 
Canadian justice system and the 
roles played by institutions and 
participants in the legal system. 
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Canadian Charter of Rights and 
Freedoms, the Meech Lake Accord, 
and the Charlottetown Accord. 

As well, she was involved in the 
drafting of other important statutes, 
such as the Canada Health Act, the 
Employment Insurance Act, the North 
American Free Trade Agreement, and 
the Access to Information Act. 

In her new role as ethics com- 
missioner, Dawson is an Officer of 
the House of Commons and is 
responsible for administering the 
new Conflict of Interest Act, which 
sets out clear conflict of interest and 
post employment rules that apply to 
people who hold public office, such 
as Members of Parliament. 


Senior Assistant Deputy Minister Donald Piragoff presents Justicia Award to Canadian Press 


reporter Jim Bronskill. 
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The winners were 
honoured at a ceremony 
in August at the Canadian 
Bar Association’s annual 
conference in Calgary. 


Filmmaker John Kastner 
was the winner in the 
broadcast category for his 
documentary “Monster in 
the Family” which aired on 
CTV in June 2006. The con- 
troversial film examined the 
case of notorious criminal 
Martin Ferrier on the eve of 
his release from prison and 
showed how an offender, 
despite having a relatively 
minor violent record, can 
easily be portrayed as a 
monster by an unquestioning 
media and public. 
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examined how the Charter has 
remodeled the face of Canada and 
become an uncontested reference 
to understand Canadian identity. 
The judges said the series “offered 
not only an in-depth retrospective 
of the 25 years of the Charter, but 


provided a broad based look at how 
the issue affects police, the courts, 
corrections and the mentally ill.” 

The judges also awarded 
certificates of merit to: 


The Justicia jury praised the 
documentary as “a fascinating 
story that is powerful and titillating, 
with direct interviews, excellent 
inserts, strong writing and superb 
production values.” 

e Tracey Tyler of the Toronto Star 


Sue Bailey and Jim Bronskill of 
The Canadian Press were the 
winners in the print category for 
their five-part series “Shackled 
Minds: Criminalizing the Mentally 
Ill.” The November 2006 series 


examined the dilemma of a swelling 


population of mentally ill inmates 
in prisons across Canada, based 
on interviews with social and 
medical workers, correctional staff, 
police, wardens and senior judges 
including Chief Justice Beverley 
McLachlin. 

The Award judges called the 
series “a fascinating look at the 
interplay of mental illness in our 
society and the struggle of the 
justice system to deal with these 
people when they come before 
the court. The well-written series 


www.canada.justice.gc.ca 


for her series “Access to Justice,” 
published in March and April 
2007. The stories looked at the 
issue from the perspective of 
Canadians navigating and work- 
ing in the justice system, examin- 
ing the true costs of a trial, the 
anguish of unrepresented litigants 
and the deeply-held concerns of 
lawyers and judges. The Justicia 
jury said “this was an excellent 
look at a very important topic 
affecting more of society than the 
criminal process. There is a crisis 
in civil litigation that affects all 
citizens’ access to justice and the 
issue is not often discussed.” 
Héléne Buzzetti, Alec Castonguay 
and Manon Cornellier of Le 
Devoir for their series of articles 
to mark the 25" anniversary of 
the Canadian Charter of Rights 
and Freedoms. The nine stories 
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also looked at the subject from 
a new and fresh angle, exploring 
both the successes and failures.” 


Last year’s winners were Société 
Radio Canada’s Enjeux and Peter 
McKnight of the Vancouver Sun. 

The entries were judged by Judge 
Sean Dunnigan of the Provincial 
Court of Alberta, Montreal lawyer 
Michéle Gamache and Lisa Taylor, 
a Halifax lawyer, journalist and 
journalism instructor. 

The criteria for judging entries 
are accuracy, effectiveness in 


explaining legal issues to the public, 


informational value, insight and 
originality. This year’s awards 
covered stories that were published 
or broadcast between May 16, 2006 
and May 15, 2007. & 


justice canada | 11 


Judicial Appointments 


Here are recent judicial appointments announced by the Hon. Rob Nicholson, 
Minister of Justice and Attorney General of Canada: 


June 1 

The Honourable Lois R. Hoegg, Q.C., 
a partner with Ches Crosbie Barristers 
of St. John’s, appointed a judge of the 
Trial Division of the Supreme Court of 
Newfoundland and Labrador. 

The Honourable Michael A. 
Thomson, a partner with Tapper Cuddy 
LLP in Winnipeg, appointed a judge of 
Her Majesty's Court of Queen’s Bench 
for Manitoba, Family Division. 

The Honourable Ysanne G. 
Wilkinson, a judge of Her Majesty’s 
Court of the Queen’s Bench for 
Saskatchewan, Family Law Division, 
appointed a judge of the Court of 
Appeal for Saskatchewan. 

The Honourable Maurice J. Herauf, 
Q.C., Registrar of the Court of Appeal/ 
Registrar in Bankruptcy, appointed a 
judge of Her Majesty’s Court of Queen's 
Bench for Saskatchewan. 

The Honourable Patricia A. 
Rowbotham, a judge of the Court of 
Queen’s Bench of Alberta, appointed a 
Justice of Appeal of the Court of Appeal 
of Alberta, Judge of the Court of Appeal 
of the Northwest Territories and Judge 
of the Court of Appeal of Nunavut. 


June 5 

The Honourable Peter A. Daley, a 
partner with Miller Thomson LLP in 
Toronto, appointed a judge of the 
Superior Court of Justice in and for 
the Province of Ontario. 

The Honourable Suzanne Tessier, 
Coordinator and Professor of the 
Police Foundation Program at La Cité 
Collégiale in Ottawa, appointed a 
Puisne Judge of the Superior Court 
for the Districts of Hull, Labelle and 
Pontiac, in the Province of Quebec. 


June 22 

The Honourable Martin Castonguay, 
a partner with De Grandpré Chait in 
Montreal, appointed a Puisne Judge of 
the Superior Court for the District of 
Montreal, in the Province of Quebec. 

The Honourable Jacques Gauthier, a 
partner with Borden Ladner Gervais LLP 
in Montreal, appointed a Puisne Judge 
of the Superior Court for the District of 
Montreal, in the Province of Quebec. 


12 | justice canada 


The Honourable Mr. Justice Alan 
D. MacInnes, a Judge of Her Majesty’s 
Court of Queen’s Bench sitting in 
Winnipeg, appointed a Judge of Appeal 
of the Court of Appeal for Manitoba 

The Honourable Mr. Justice Glenn D. 
Joyal, a Judge of Appeal of the Court of 
Appeal for Manitoba sitting in Winnipeg, 
is appointed a Judge of Her Majesty's 
Court of Queen's Bench for Manitoba. 

The Honourable Douglas N. Abra, 
Q.C., a partner at the law firm of Hill 
Abra Dewar in Winnipeg, appointed a 
Judge of Her Majesty's Court of Queen's 
Bench for Manitoba. 

The Honourable Mr. Justice David F. 
Tysoe, a Judge of the Supreme Court of 
British Columbia, appointed a Justice of 
Appeal of the Court of Appeal for British 
Columbia and a Judge of the Court of 
Appeal of Yukon. 

The Honourable Mr. Justice B. 
Richard Bell, a Judge of the Court of 
Queen’s Bench of New Brunswick, Trial 
Division, sitting in Moncton, appointed 
a Judge of the Court of Appeal of New 
Brunswick. 


September 19 

The Honourable Lawrence I. O’Neil, 
Q.C., a lawyer with Nova Scotia Legal 
Aid in Antigonish, appointed a judge of 
the Supreme Court of Nova Scotia. 


October 12 

The Honourable Gloria J. Epstein, a 
Judge of the Superior Court of Justice 
in and for the Province of Ontario, 
appointed a Judge of the Court of 
Appeal for Ontario. 

The Honourable John David Watt, 

a Judge of the Superior Court of Justice 
in and for the Province of Ontario, 
appointed a Judge of the Court of 
Appeal for Ontario. 

The Honourable Edward FE. Then, a 
judge of the Superior Court of Justice 
in and for the Province of Ontario, 
appointed Regional Senior Judge in 
that Court in the Toronto Region. 

The Honourable Michele M. Murphy, 
Q.C., of the Michele M. Murphy, Q.C. 
Law Office in Charlottetown, appointed 
a judge of the Supreme Court of Prince 
Edward Island. 
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he Department of Justice Canada 
celebrates its 140th anniversary 
in 2008. 

In this essay excerpt, Wendy 
Burnham, General Counsel, Tax Law 
Services and a historian by training, 
describes life in the earliest days of the 
Department. Burnham's full essay is 
available at www.justice.gc.ca/eng/ 
dept-min/pub/1860. 


TTAWA - Spring came early in 

1868, a welcome relief from some 
of the harshest winter temperatures 
to have gripped the capital in living 
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Department of Justice 
Canada 


Ministére de la Justice 
Canada 


memory. For Hewitt Bernard, the 
Deputy Minister of Justice, the 
warmth could not have come soon 
enough. He had been laid up for part 
of January and February with what 
the doctors called “rheumatic joint.” 
With every winter his affliction wors- 
ened; it would eventually leave him 
an invalid confined to a wheelchair 
for many years before his death in 
1893 at the age of 68. 

Parliament had remained in 
session until May 22 that spring. This 


had meant long, tiring days for Hewitt 


Bernard, days that often did not end 
until the wee hours of the morning 
when the House adjourned and 
Hewitt and Sir John A. Macdonald 
could return home together. Ever 
since the assassination of Thomas 
D’Arcy McGee, the fiery Member of 
Parliament from Montreal, early in 
April, fear of another Fenian attack 
had run high throughout the city. 

At 63 Daly Street, where Sir John and 
his wife Agnes lived, along with her 
mother and her bachelor brother 
Hewitt, it was agreed that Hewitt 
should accompany his chief to the 


House each evening and return with §, 


him at the conclusion ofthe day’s 
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business to ensure his safe passage. 
But now that it was early June, 
Hewitt’s life had returned to a more 
reasonable routine. 

Lest anyone should jump to the 
conclusion that Hewitt Bernard was 
Deputy Minister of Justice because 
he was Sir John A. Macdonald's 
brother-in-law, let me at once dispel 
such thoughts. Hewitt Bernard 
had established himself as a well- 
respected member of the legal 
profession long before his sister 
Agnes knew Sir John. Indeed, it was 
only as a result of the close associa- 
tion between Hewitt and Sir John that 
he and Agnes became acquainted. 
A rumour even had it that Hewitt 
had counseled Agnes against the 
marriage, allegedly because of 
the drinking problems of his chief. 

After the death of his father, a 
prominent plantation owner and 
member of the Privy Council of 
Jamaica, Hewitt had emigrated to 
Canada in 1851, bearing a letter 
of introduction to one of the 
foremost lawyers in Barrie, Ontario. 
He soon became part of the legal 
establishment of the town, and 
remained there until 1857 when he 
came to Sir John A. Macdonald's 
attention through his able work as 
co-editor of the Upper Canada Law 
Journal. At the time, Sir John was 
the Attorney General for Canada 
West in the Province of Canada. He 
hired Hewitt as his private secretary 
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and in March 1859 promoted him 
to Chief Clerk of the Crown Law 
Department, Canada West - the 
highest rank in the Department. 
During his visit to England to nego- 
tiate the terms of Confederation 
in 1864, Sir John took on a new sec- 
retary, leaving Hewitt to devote his 
full time to the running of the Law 
Department. He retained his duties 
as Chief Clerk until Confederation, 
when he became the unofficial 
Deputy Minister of the Department 
of Justice. 

During the years of the union 
of Upper and Lower Canada, from 
1841 to 1867, significant changes 
had taken place in the way the 
Attorney General conducted busi- 
ness. A permanent department 
staffed by salaried clerks gradually 
replaced the old system whereby 
the Attorney General was paid 
a small fixed salary which he 
augmented by 
charging the 
Crown fees for 
specific services. 
As aresult, the 
administration 
of justice became 
more integrated 
into the main- 
stream of the administration of 
government. At about the same 
time, the practice of treating his 
opinions as private property to 
be carried away on quitting office 
gave way to the regular recording 
of such opinions in departmental 
letterbooks. 

Both the government and 
the civil service of the Province of 
Canada reflected the duality of the 
union between Upper and Lower 
Canada. There were two Attorneys 
General, two Solicitors General 
and two Crown Law Departments. 
This parallel structure ended with 
Confederation. On July 1, 1867, 
Sir John A. Macdonald not only 
assumed the role of Prime Minister 
of the new federation; he also 
continued to be the chief law officer 
of the Crown as Attorney General 
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of Canada and Minister of Justice. 
His staff from the Crown Law 
Department, Canada West, became 
the staff of the new Department 

of Justice. The transition was so 
smooth that there was not even 

a break in the letterbooks of the 
Department. The personnel in 

the parallel Crown Law Department, 
Canada East, followed their 
Attorney General, George-Etienne 
Cartier, to his new Department of 
the Militia. The position of Solicitor 
General disappeared entirely. In 
this way the Department of Justice 
had its beginning, almost a year 
before the transformation was 
formalized in legislation setting out 
its responsibilities. 

But let us return to June 1868. 
Now that the House had risen, the 
days were more orderly, and Hewitt 
could give his full attention to his 
duties as the Deputy Head of the 


As aresult, the administration 

of justice became more integrated 
into the mainstream of the 
administration of government. 


Department of Justice. His staff, 

by today’s standards, was minute. 
There were only two barristers-at-law 
in the Department, including Hewitt 
himself. The remaining employees 
were one clerk and shorthand 
writer, who was Sir John’s private 
secretary; a copy Clerk; a clerk 
articling under Sir John; and two 
messengers. The Department of 
Justice for the nation comprised a 
total of seven staff with a payroll 
amounting to $7,165.83! 

As Hewitt strolled to work on this 
fine, sunny morning, with the scent 
of the last of the lilacs in the air, 
his mind wandered back to the 
early days of government in 
Ottawa. When Queen Victoria 
decided in 1857 that Ottawa was 
to become the capital of Canada, 
the announcement was met with 
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disbelief. Ottawa at this time 

was little more than a wilderness 
lumber town - or so thought those 
in government accustomed to the 
refined surroundings of the cities 
of Toronto and Québec, between 
which the government alternated 
every four years. And the move, 
when it finally came, did little to 
change their minds. Although there 
were a few fine buildings, Ottawa 
had a shortage of suitable lodgings 
for the 250 or so civil servants and 
their families who trickled in over 
September and October of 1865. 
Sir John and Hewitt had been lucky 
enough to visit the capital in 
advance and make arrangements 
to let a stone terrace house at the 
corner of Daly and Cumberland 
Streets in the fashionable Sandy 
Hill section of town. Until Sir John’s 
marriage in February of 1867, they 
shared this house with Alexander 
Galt, the Finance Minister, 

and the manager of the Grand 
Trunk Railway, C.J. Brydges. The 
house came to be known as 

“the Quadrilateral,” probably 
because of the four prominent 
men who lived there. According 
to one of his friends, Hewitt was 
the “superintending genius of the 
household,” since he was the only 
one of the four who occupied the 
house regularly, the other three 
being away much of the time. 
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Rounding the corner of 
Cumberland Street, Hewitt could 
see up the broad expanse of Rideau 
Street to the hill beyond and the 
Eastern Departmental Building 
where his office was located. All of 
the civil service was housed in the 
two buildings that flanked the new 
Parliament Building. Known as the 
Eastern and Western Departmental 
Buildings in 1868, these buildings 
are more commonly referred to 
today as the East and West Blocks. 
The Eastern Departmental Building 
was the larger of the two, although 
smaller than it is today. In addition 
to housing the Governor General’s 
Office and the Privy Council, it was 
home to the departments of The 
Secretary of State, The Secretary 
of State for the Provinces, Militia, 
Justice, Customs, Inland Revenue, 
the Receiver General, Audit 
and Finance. 

The Department of Justice 
was nestled next to the tower in 
the southeast corner and 
occupied five rooms on the top floor. 
Oddly enough, at the time of 
Confederation, the planners of the 
new governmental buildings did not 
see any need for a separate office 
for the Prime Minister, since it was 
assumed that he would hold some 
other portfolio as well. And so it 
was that Sir John A. 
Macdonald as the 
Minister of Justice, 
and not as the Prime 
Minister, laid claim 
to Room 49, the large 
corner room over- 
looking Wellington 
and Elgin Streets. Directly next 
door to Sir John was the office of his 
Deputy Minister looking out over 
the Parliamentary quadrangle. The 
landscaping of the quadrangle was 
far from finished, but great progress 
had been made in removing the last 
of the construction materials and 
sheds which had littered the area 
for some time after the civil servants 
had arrived in 1865. Public Works 
was making steady progress in 
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levelling and improving the rough 
ground around the buildings 

in preparation for its plans to lay 
out grass plots, ornamental 

walks, basins and fountains within 
the precinct. 

As Hewitt mounted the stairs to 
his office he checked the time. The 
clerks and the messengers in the 
Department were expected to be at 
work by 9 o'clock in the morning. 

A Cabinet decision early in the New 
Year had extended office hours 

to ensure that the burden of work to 
be done before the spring session 
of Parliament ended would be 
completed. All civil servants were 
expected to be on duty from 9 a.m. 
to 4 p.m. six days a week, with the 
usual half holiday on Saturday 
revoked and no allowance for extra 
work. For the most part, Hewitt 
could count on his staff to provide 
a high level of service. The same 
could not be said for the whole of 
the civil service, however, as there 
was continual concern in the senior 
ranks that working hours were not 
being meticulously observed. 


* 


The last business of Parliament 
before it rose on May 22 had been 
a joint sitting of the Commons 
and Senate in which the Governor 
General gave Royal Assent to a 


According to one of his friends, 
Hewitt was the “superintending 
genius of the household...” 


number of bills, including the 
Department of Justice Act. The Act 
was only five sections long, with 
the duties of the Minister of Justice 
enumerated in section 2 and those 
which he exercised as Attorney 
General in section 3. Prior to this 
time, the Attorney General had 
played a dual role in government. 
On the one hand, he was a partisan 
political adviser to the Crown and 
wielded substantial political power 
in this role. On the other hand, 
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he provided the more traditional 
legal services associated with the 
administration of justice. The new 
Act recognized that these two roles 
were distinct and allocated the 
political role to the newly created 
position of Minister of Justice, while 
retaining the non-political, legal 
role for the Attorney General. 
According to a description 
Hewitt gave to the Civil Service 
Commissioners in 1868, the main 
business of the Department was to 
give legal opinions to other depart- 
ments. He estimated the number 
to be approximately 1200 annually, 
with numerous verbal applications 
on legal questions on top of that. 
In addition, the Department had to 
examine provincial legislation and 
bills brought by private members, 
and to draft or revise government 
bills. And the fact that Sir John was 
also the Prime Minister resulted 
in a variety of non-legal business 
flowing through the Department. 
Even a cursory examination of 
the departmental Register for 1868 
in which one of the clerks, probably 
Anthony Atcheson, logged in all 
correspondence and recorded the 
action taken in respect of each, 
reveals the varied nature of these 
activities. The Register contains 
countless applications by citizens 
for letters patent for their inven- 
tions — from an improved plough 
to a gate hinge to a medicinal 
compound and everything in 
between; letters from members of 
the judiciary asking for advice in 
situations where they were unclear 
of the state of the law or for a leave 
of absence due to illness or to 
be excused from sitting in some 
remote locality that judicial term; 


... the main business of the 
Department was to give legal 
opinions to other departments. 


4 | justice canada 


complaints about judges; requests 
for appointments to positions in 
the penitentiary services or with the 
county courts; requests that death 
sentences be commuted or that bail 
for suspected Fenians being held 

in gaols throughout the country 

be granted; and a plethora of other 
miscellaneous requests. 

A small portion of the correspon- 
dence was in the French language 
which, apparently, 
posed no problem 
for the Department. 
A decade and a 
half later, the then 
Deputy Minister 
of Justice indicated 
to the Civil Service 
Commission that 
with the exception of 
himself, the chief clerk and the 
Register keeper, there would not 
be a great advantage in having 
the clerks possess a knowledge of 
French, since the matters coming 
before the Department in that 
language would generally require 
the attention of the Deputy or chief 
clerk and the Register keeper. In 
1868, it is likely that both Hewitt 
and his chief clerk were able to 
handle matters in French. 

Hewitt’s description of the 
Department’s work made no refer- 
ence to litigation. However, under 
the Department of Justice Act, the 
Department was entrusted with 
“the regulation and conduct of all 
litigation for or against the Crown 
or any Public Department” within 
federal jurisdiction. Shortly after 
Royal Assent was given to the Act, 
the Minister sent a circular to all 
departments asking to be informed 
“of all suits or matters in litigation 
in respect of matters 
emanating from 
your Department, 
with the names 
and residences of 
the professional 
Gentlemen in 
whose conduct 
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they may have been placed, to 
enable me to see that the same are 
in proper train.” The circular also 
requested that all future litigation 
be sent to the Department so that it 
could make “all necessary arrange- 
ments to have legal proceedings 
carried on at the seats of the various 
Courts of Justice in the Dominion.” 
In fact, this is not what happened, 
for a subsequent order-in-council 


The memorandum received 

the Governor General’s approval 
in early June and was soon 
being put to practical use. 


confirming the prevailing practice 
indicated that the role played by the 
Department was a minor one, being 
to review the bills of all outside 
counsel hired by the individual 
departments before payment was 
made. The Department carried 

on no litigation itself, and, like 

the other departments, relied on 
private counsel to handle matters 
for it. Given the prominent place 
patronage played in government 
appointments of all kinds, it is not 
surprising that much of the prof- 
itable litigation was in the hands 

of a few well-placed barristers in 

the provinces. 

Under section 2 of the Act, the 
Department was assigned the duty 
of examining all provincial legisla- 
tion, in furtherance of the Governor 
General in Council’s power under 
the Britsh North America Act to 
disallow legislation passed by 
the provincial legislatures. The 
Department had already prepared 
a memorandum setting out the 
criteria to be applied and 
the procedure to be followed 
in reviewing this legislation. 

The memorandum received the 
Governor General’s approval in 
early June and was soon being put 
to practical use. © 
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Fostering Justice 
in Fragile Countries 


by Peter McKinnon 
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TTAWA - Stephen Zaluski has 

developed a newfound appre- 
ciation for Canada’s justice system 
from an unusual venue — Jamaica. 

Since November, the Department 
of Justice Canada lawyer has been 
working with the Jamaican Ministry 
of Justice through the Department’s 
International Legal Programs 
Section (ILPS). 

“Our country is exceptional — it 
was founded on peace, order and 
good government,” says Zaluski. 

“Our legal system is far from 
perfect, of course, but it’s the gold 
standard compared with develop- 
ing countries. That standard won't 
be achieved in Jamaica for many 
years, but in the meantime, we can 
help them move toward a bronze or 
silver standard.” 

Although small in population, 
Canada enjoys a relatively large 
international reputation. 

Two factors help account for this: 
Canada exports a significant per- 
centage of the goods and services 
it produces; and this country also 
exports its expertise in justice, good 
governance and the rule of law. 

A Department of Justice program 
combines elements of both factors 
for the benefit of all nations. 

ILPS strives to strengthen the 
justice systems of fragile and devel- 
oping states. Founded two decades 
ago, ILPS refocused its efforts three 
years ago, when the Government 
of Canada overhauled aspects of its 
foreign policy and re-emphasized 
a whole-of-government approach to 
international engagement. 

“Our goal is to bring justice to 
the people by helping build more 
robust, functioning and effective 
democracies,” says Mark L. Berlin, 
Director General of ILPS. 
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Department of Justice activities around the world 


International Legal 
Programs Section 


ILPS projects typically involve 
long-term justice sector technical 
assistance programs, which can 
include posting departmental law- 
yers abroad. Currently, ILPS lawyers 
work in Bangladesh and Jamaica, 
while a contractor provides legal 
assistance to the Ministry of Justice 
in Sudan under the direction of ILPS 
lawyer Aly Alibhai. 

Previous projects have involved 
missions in Argentina, Ukraine, 
the Czech and Slovak Republics, 
Hungary, the West Bank and Gaza. 

Each project is tailored to meet 
a country’s particular needs. 

The program is a solid example 

of Canadian government 
departments working 
together to strengthen 
democracy around the 
world. The Canadian 
International Development 


Spring 2008 


Agency (CIDA) or the Department 
of Foreign Affairs and International 
Trade (DFAIT) usually provide 
project funds while Justice Canada 
supplies the legal expertise. 

In fact, CIDA and Justice Canada 
recently concluded a long-term 
agreement under which the two 
organizations will work together 
more closely to deliver the govern- 
ment’s legal technical assistance 
projects abroad. 

To qualify for CIDA or DFAIT 
funding, proposals must include 
comprehensive project plans, clear 
terms of reference and reliable 
performance measures. 

Project design that is respectful 
of specific country conditions is the 
key to success, according to Berlin. 


“We don’t impose Canadian 
values on other countries” 
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“We don't impose Canadian 
values on other countries,” he says. 
“Instead, we make Canadian legal 
expertise and experience available 
to justice systems with traditions 
of their own. 

“To be effective, justice systems 
have to be organic. In many of 
the countries we work in, though, 
corruption is rampant and the 
courts aren't functional. Our role is 
to advise local officials on how to 
make strategic, sustainable improve- 
ments that honour domestic legal 
traditions. We're always careful not 
to cross that line.” 


Building legal 
capacity in Jamaica 


Zaluski has walked that fine 
line every working day since he was 
posted to Jamaica. 

Previously a Senior Counsel 
in the Deputy Minister’s office in 
Ottawa, Zaluski is now embedded at 
a similar level with the Ministry of 
Justice in Kingston. 

He helps officials formulate 
policy proposals, draft effective 
legislation, re-think institutional 
structures, design and implement 
practices that promote the rule 
of law, and develop a vision for sus- 
tainable, long-term justice reform. 

“Fostering sound decision- 
making is a big part of my role,” 
he says. “Since Jamaica gained 
its independence from Britain in 
1962, the country’s justice system 
has atrophied. 

“Their system is 
similar to Canada’s in 
many ways, but it 
remains less developed. 
Instead of a unified 
criminal code, for 
instance, there’s a hodge-podge of 
some 80 statutes. And institutions 
such as a law commission, depart- 
ment of public prosecutions, 
and justices of the peace are either 
non-existent or ineffective.” 
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Tapping into 
Canada’s legal roots 


Both lawyers agree that Canada 
is perfectly suited to the role of 
building the legal capacity of devel- 
oping countries. 

“The roots of our legal system lie 
in both the civil and common-law 
traditions,” says Berlin. 

“Our ability to blend these tradi- 
tions is greatly appreciated in other 
countries — it certainly came in 
handy during a recent initiative 
in the Middle East. There, they try 
to meld no fewer than five legal 
traditions, including sharia law.” 

“The bonds between Jamaica and 
Canada are strong,” says Zaluski. 
“We're both members of the 
Commonwealth, we're good trading 
partners, many Jamaicans have 
emigrated to Canada and many 
Canadians vacation here. In general, 
Jamaicans respect Canadians as a 
peaceful, law-abiding lot.” 

Like many other countries that 
seek legal assistance from Canada, 
Jamaica struggles to enforce the 
rule of law. 

“In Jamaica, people don't neces- 
sarily receive the same measure 
of justice from the police or the 
courts,” says Zaluski. “Here, a form 
of street justice exists. It’s not the 
same back home. I think respect 
for the rule of law is in the DNA of 
most Canadians.” 


“The roots of our legal 


system lie in both the civil and 
common-law traditions” 
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An international 
mandate for 
the Department 


Besides the work of ILPS, there 
are numerous legal services units 
and sections at the Department's 
headquarters also engaged in the 
provision of legal expertise abroad. 

The Criminal Law Policy Section, 
for example, is involved in numerous 
projects and provides advice on 
international treaties, conventions 
and protocols. Legal services units 
at CIDA, DFAIT, Environment 
Canada and Agriculture and Agri- 
Food Canada, among others, are 
also heavily involved internation- 
ally, as are various units within the 
Public Law portfolio. The Human 
Rights Law Section, for example, 
provides legal advice to government 
departments on international 
human rights law, primarily 
the domestic implications of 
treaty obligations. 

“Canada’s foreign-policy goals 
have changed in recent years,” says 
Berlin. “The Government now 
recognizes that sustainable develop- 
ment doesn’t stand much of a 
chance unless the legal infrastruc- 
ture is in place to support the rule 
of law. 

“I believe that Canada — one 
of the safest, most diverse, stable 
and prosperous nations in the 
world — has a responsibility to help 
countries move toward democratic, 
accountable systems of governance.” 

For Berlin, building the legal 
capacity of fragile states makes the 
world a better place. 

“The bottom line is that fostering 
efficient, effective and accountable 
justice systems fights terrorism 
and international criminality. That 
makes everyone safer — including 
people living here in Canada.” 
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My Three Months in Haiti 


by Marcus Davies 
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As this story illustrates, Department 
of Justice Canada lawyers also 
contribute to international legal 
development in informal ways. 


TTAWA - While I’m no stranger 

to travel as a lawyer with 
Human Resources and Social 
Development Canada’s legal service 
unit, I knew that this trip would be 
very different from my 
other work trips as my plane touched 
down in Port-au-Prince, Haiti on 
October 2, 2007. 

When the International 
Organization for Migration [10M] 
invited me to come to Haiti for 
three months to evaluate the 
migratory legal framework in Haiti 
as part of a Cross Border Migration 
Management project, the opportu- 
nity was too good to pass up even 
if it meant squeezing in hearings to 
give me the opportunity to take 
a leave from my job. 

It therefore seemed quite surreal, 
after having just finished three 
weeks of hearings in three different 
cities in Canada, to be navigating 
now through the host of United 
Nations vehicles, soldiers, porters 
eager to carry your luggage for a fee, 
and a few goats. 

Given that I had worked in India, 
Mexico, Brazil and Montenegro 
previously, I thought I would have 
some idea of what to expect. 

In the end, Haiti proved to be a 
country far richer in history, culture 
and experience that I could have 
imagined. Be it rushing to a hospital 
to give blood to a Canadian who 
had been gravely injured in a car 
accident, navigating the twisting 
potholed roads, hiking to ancient 
Haitian forts or interviewing 
immigration officials in flooded 
out buildings, working in Haiti as a 
legal consultant proved to be a very 
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rewarding experience personally 
and professionally. 

When one considers the history 
of Haiti, so much is known about 
the recent political problems, but 
what is often forgotten is that the 
government and people of Haiti are 
working with a system based on 
laws that can be over 200 years old 
and, therefore, completely outdated. 

In this respect, working with 
Haitian officials responsible for 
implementing immigration and 
emigration laws afforded great 
insight into the history and chal- 
lenges that define Haiti. On the one 
hand, it can leave you shaking your 
head wondering how the system 
functions and, on the other hand, 
feeling lucky you have the chance to 
be involved in a project where there 
is so much room for development. 

In Canada, when we have a 
problem with immigration or any 
other activity controlled by the 
state, we turn to the laws and the 
regulations to know our rights and 
the processes that we must follow 
to pursue our rights. 

But in Haiti, things are more 
complicated because so much is 
done informally, and it is not always 
clear what the law is. For example, 
the main law governing migratory 
matters in Haiti dates from 1978, 
which predates the Constitution 
of 1987. In this respect, it is both 
outdated and not always consistent 
with the Constitution. 

As you approach the law in Haiti, 
it is always interesting to appreciate 
how strongly it reflects its colonial 
history. You find references to 
antiquated principles and concepts 
from other eras that are still techni- 
cally good law in Haiti. However, 
when you step out of the laws to 
observe what is actually going on in 
Haiti, you see how the law has not 
kept up with the country. As 
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The border of Haiti and Dominican Republic 


such, it is often ignored and 
occasionally forgotten. 

Allin all, it was a big challenge 
to figure out how the system 
functioned, but also one that 
afforded a lot of benefits because 
to understand the system, you had 
to immerse yourself in it. As such, 

I spent a lot of time visiting the bor- 
der posts and the many ministries 
responsible for migration, which 
gave me the chance to meet people 
from all walks of Haitian life and to 
experience first-hand the challenges 
Haiti faces in regulating its borders. 
Since most of its borders are not 
controlled, drug and human 
trafficking have become very big 
problems. No one can say with 
certainty how big these problems 
are, but they are significant and 
currently beyond Haiti’s capacity 

to control. 

Overall, the opportunity to work 
in Haiti proved to be a rewarding 
experience for me where I was 
able to use my experience with the 
Department of Justice and my legal 
service unit to help support the 
work of the IOM. 

The nice thing about being able 
to do this project was that I never 
felt as though I was taking myself 
away from my team at Justice. In 
fact, the message was consistently 
that when such opportunities 
present themselves, you have to go 
for it because it is good for profes- 
sional development, and it also 
brings something valuable back 
to the group. 
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Civil Action Challenges 
to Government Decisions 
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Michael H. Morris and Roy Lee 
explore Canada’s developing law 
on the availability of civil collateral 
action claims against government 
decisions that could 
also be the subject of judicial review. 
The Federal Court of Appeal has 
shed some clarity on this area 
of the law in the recent decision of 
Grenier v. Canada. 

Morris is a General Counsel with 
the Ontario Regional Office while 
Lee is Counsel and Special Advisor 
to the Senior Regional Director. 

The following is an excerpt 
from Civil Action Challenges to 
Government Decisions, in volume 
20 (2007) of the Canadian Journal 
of Administrative Law, published 
by Carswell. 

The opinions expressed in the 
article are those of the authors and 
do not necessarily represent the posi- 
tions of the Department of Justice or 
the Government of Canada. 


ORONTO - At a 2005 confer- 

ence, David Stratas made the 

following observation: 

. .if one is dealing with govern- 
ment as a defendant and the 
issue is one of government 
discretion under a statute, seri- 
ous and largely unexplored issues 
concerning the relationship 
between civil actions and 
judicial review of administrative 
decision-making arise. 


The growing trend to hold 
governments accountable (and liable) 
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Michael H. Morris and Roy Lee 


for the consequences of public 
policies has provoked a beehive of 
procedural confusion arising from 
the interaction of civil actions and 
judicial review. In particular, when 
confronted with judicial interven- 
tion through civil actions — courts 
have struggled with whether, and 
how to apply traditional notions 
of deference to the executive and 
legislative branch. This problem is 
particularly vexing where public 
policy or legislative choices are 
impugned through civil actions.’ 
Substantive and unresolved legal 
issues are raised by the differences 
in how courts scrutinize govern- 
ment action under private law 
principles as opposed to public/ 
administrative law principles. One 
of these issues confronts litigators 
at an initial and very practical 
level: Do civil action claims even 
lie against government decisions 
that could have been the subject 
of a judicial review challenge on 
administrative law grounds? The 
law on this gate-keeping issue has 
been notoriously unclear and is the 
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subject of this paper — with a focus 
on recent developments in the 
federal jurisdiction. 

Specifically, in the year since 
Stratas made his observation, the 
Federal Court of Appeal has shed 
some Clarity on this area of the law 
in the recent decision of Grenier c. 
Canada (Procureur général).’ In that 
case, the Federal Court of Appeal 
found that a litigant who seeks to 
impugn a federal agency’s decision 
is not free to choose between a 
judicial review proceeding and an 
action in damages: he/she must 
proceed by judicial review in order 
to have the decision invalidated. 

While this clarity will be particu- 
larly welcome by federal government 
lawyers, given the divided jurisdic- 
tions in Canada, and very different 
regimes governing judicial review 
applications, it is far from clear 
whether this approach will become 
a trend. At the moment, it is not 
an approach that can be said to 
be generally followed in other 
jurisdictions, although a recent case 
in Ontario suggests that jurisdiction 
could follow the Federal Court of 
Appeal’s approach in Grenier.** 


1 David Stratas, “Civil Liability in Administrative Law: Recent Developments and Prospects for the Future” (New Directions in Administrative Law&Practice: The 
National Forum, delivered at Osgoode Hall Law School, York University Professional Development, CLE, 20-21 September 2005) at 4 [Stratas, “New Directions”). 


2 This was recently observed by Lorne Sossin in “Redress for Unjust State Action: An Equitable Approach to the Public/Private Distinction” 
in David Dyzenhaus & Mayo Moran, eds., Calling Power To Account (Toronto: University of Toronto Press, 2004) at 196. 


3 2005 CarswellNat 4429, (sub nom. Grenier v. Canada), 
“New Directions”, supra note 1. 


and see also Stratas, 


3a 
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[2006] 2 EC.R. 287, 262 D.L.R. (4th) 337 (EC.A.) 


) (L.A.]. 
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See L. (A.) v. Ontario (Minister of Community & Social Services) (2006), 2006 CarswellOnt 7393, 83 O.R. (3d) 512 (Ont. C.A.), leave to appeal refused 2007 
CarswellOnt 3059, 2007 CarswellOnt 3060 (S.C.C.) 
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Where there’s a Will... 


oeeseveeweeeeeeevreeeeeewvweseseseeeeeeeeveeeveeeseeeweeeeeveoaeeeoeeveeveseeeveeveeeeseeaneeseeoeeeeeeevr ee eeenenaneeeeseese 


n August 2005, William “Will” 
McDowell left his prominent 
Bay Street law practice to become 
Associate Deputy Minister at the 
Department of Justice Canada. 
He recently returned to Toronto to 
become a partner at Lenczner Slaght. 
justice canada asked McDowell to 
reflect on his two years in Ottawa. 


jc: Will, you were a successful 
Bay Street litigator. What made you 
decide to give that all up and come 
to Justice? 

WM: There are different ways of 
answering that question. 

I have always thought that being 
an Associate Deputy Minister at 
Justice was one of the great law 
jobs in the country. I had a sense of 
the job from an earlier incumbent 
(lan Binnie) and knew that it was 
unmatched as a window on challenges 
facing the government across a 
range of issues. And I was flattered 
that somebody thought that I had 
something to contribute. 

Your question also asks “Why 
would you want to leave all that?” 

I was lucky to have a great interesting 
practice but there is a certain grind 
to twenty years on Bay Street. The 
Americans are much better at public/ 
private interchange than we are. We 
are embarrassed by the thought that 
when the country calls you should 
serve if you possibly can. 

jc: And were you right? 

Was it one of the great law jobs in 
the country? 

WM: It was wonderful. Not to be 
too maudlin but the Department 
has a remarkable group of people — 
I think I met about 60 percent of the 
Headquarters’ folks and, of course, 
many more in other parts of the 
Department around the country. We 
also live in interesting times — two 
governments and three Ministers of 
Justice (Irwin Cotler, Vic Toews and 
Rob Nicholson) just in the brief time 
that I was there. So government 
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policy took on quite a different 
feel in many areas; for example, in 
criminal law. All of this made the 
experience quite a ride. 

The lasting minority government 
situation is a fascinating one all on 
its own. The Commons Speaker 
Peter Milliken told me recently that 
there have been seven tie votes in 
the House since Confederation — 
he has decided three of them. 

I have tremendous respect for the 
current Minister Rob Nicholson — 
it’s not easy being Minister of 
Justice in such a politicized minority 
situation. The Minister is a very 
deft Parliamentarian, and we really 
saw that when he was Government 
House Leader. 

jc: Do you have any files or issues 
in particular that stand out in 
your mind? 

WM: The glib answer would be 
“all of them.” The DM Team sees a 
remarkable array of issues. I used 
to tell students and young lawyers 
that when I first joined McCarthy 
& McCarthy years ago people were 
proud that the firm was always 
involved in at least one deal or 
lawsuit mentioned in the business 
section that morning. Flying up to 
Ottawa on a Monday morning, on 
the other hand, I'd see that we at 
Justice were involved in eight or 
ten issues mentioned throughout 
the paper. So it is tough to create a 
list that does not sprawl all over the 
place. But you insist... 

I did not have Aboriginal Affairs 
as a portfolio, but those issues 
fascinated me every time I came 
across them. Our relationship with 
First Nations has had a strong whiff 
of colonialism about it, and it is 
interesting to see successive govern- 
ments work hard to change that. 

And of course, as a litigator, I had 
a wonderful time playing on the 
large Attorney General of Canada 
files. People outside government 
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Will McDowell 


really have no sense of how much 
thought goes into the position that 
Canada asserts in a major case. A 
whole lot of talent sits around the 
table every Tuesday morning for the 
Litigation Committee meetings. It 
was a real privilege to participate 

in those discussions — although it 
took me a few months to get up the 
courage to clear my throat. 

It was a bit of a disappointment 
not to be able to get into my gown 
except for ceremonial occasions, 
although I did a small amount of 
litigation myself, notably in the 
Maher Arar mediation together with 
our counsel Rob MacKinnon, Greg 
Tzemenakis and Michael Roach. 
There are some great stories from 
those three days — none of which can 
be told because of the mediation 
confidentiality. People have strong 
emotions about the settlement, both 
positive and negative. The $11.5-mil- 
lion settlement is highly controver- 
sial in some parts of the Bar. I have 
never lost a moment's sleep about 
the decision. We had a $20-million 
inquiry to determine the facts, and 
the Commissioner recommended 
that there be compensation. The 
Government accepted that recom- 
mendation and drove on. 
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jc: Do you think you will be 
a better lawyer because of your 
government experience? How? 

WM: Maybe I am not the right 
guy to ask. But the experience would 
strengthen any lawyer's legal skills. 
A couple of examples: We all have 
clients who want the straight goods 
on the merits and demerits of cases, 
issues, proposed programs. But 
when you have to lay the ground- 
work for (say) the Prime Minister, 
you learn to distil. If he has three 
minutes, then the essential advice 
is going to take two and a half. (The 
Prime Minister is a great client, by 
the way — fabulously linear in a way 
that clients aren't always.) 

You also learn to deal with 
problems in multiple dimensions. 
When I started to practise law, my 
firm never spoke to the press, and 
lawyers who did were regarded with 
disdain. The world has changed — 
we now have to think about what 
the public and what the markets 
will think about particular legal 
strategies. Government is a great 
training ground to learn this. To 
take an example, what do we say to 
the media about a possible adverse 
outcome in the pension surplus 
case. (I have the luxury of speculat- 
ing because Don Rennie and Dale 
Yurka won the case and we didn't 
have to face that issue). You have 
to think about how the result in 
an individual action will affect the 
integrity of government programs, 
about how settling a particular 
class action will affect the behav- 
iour of litigants — how it will affect 
future claims asserted against the 
government. It just makes for a less 
blinkered lawyer. 

And lastly in Ottawa I got to 
see incredibly good lawyers all the 
time. Industry Minister Prentice, for 
example, is one of the best lawyers 
I have ever bumped up against, as 
is (former Foreign Affairs Minister) 
Bill Graham, as is Irwin Cotler. And 


of course, I got to hang out with the 
hundreds - literally — of first-rate 
lawyers in the Department, begin- 
ning with (Deputy Minister) John 
Sims. When you spend time with 
people like that, it cannot help but 
raise your game. It’s like playing on 
the same line with Wayne Gretzky — 
did you know that Bernie Nichols 
got 60 goals one year? 

jc: Government and private 
practice are often two solitudes. 
Would you like to see greater 
movement of lawyers between the 
two types of practice? 

WM: I would. Government really 
needs infusions, not of expertise so 
much, but of perspective. In some 
policy areas an outsider may sense 
a fair amount of groupthink and 
shorthand language, which is to be 
expected when people deal with 
the same issues under the same 
political direction year in, year out. 
It is useful to have senior lawyers 
from the outside saying “I may not 
in the end disagree with you, but 
walk me through your thinking on 
this issue.” There is always a benefit 
to introducing fresh pairs of eyes. 

And on the other side of the 
equation, I really commend the 
experience — Justice is an exhilarating 
place to be most of the time. 

jc: Are there things 
government law practice needs 
to change to adapt to the current 
legal environment? 

WM: There are probably lessons 
to be learned in the application 
of technology to the practice. The 
same is true of succession planning 
— major law firms now have quite 
comprehensive plans to ensure 
that their client relationships span 
generations. Justice does this, 
although there are some skill short- 
ages showing in the senior ranks, 
which is likely inevitable given the 
hiring freezes of the mid-’90s. 

The senior people are very strong, 
but there just aren't enough of them. 


jc: What was it like to work in 
both French and English? 

WM: I was born in Montreal and 
have always tried to keep speaking 
French in the same imperfect way 
that I keep playing tennis. So it 
was great to live and work in an 
environment where both languages 
were spoken. It really is the quintes- 
sential Canadian experience to be 
sitting at a meeting with either the 
most senior officials in government, 
or the most junior, and have 
speakers switch effortlessly from 
French to English or English to French, 
sometimes mid-sentence. 

I will really miss that, although 
one can find a chance to use French 
on the odd occasion before a tribu- 
nal in Toronto. 

jc: So why did you finally decide 
to return to Bay Street? 

WM: It is one of those two- 
career-couple things. My spouse 
Louise Summerhill is a lawyer with 
a niche practice (she is a tax litigator) 
and after a fair amount of diligence 
it was really not practicable for her 
to relocate, at least for now. So 
I commuted. I take some pride in 
being the best customer Porter Airlines 
had over the past two years. But 
I could not keep commuting indefi- 
nitely —- we have two boys, ages 
7 (Ian) and 6 (Eric), who found it 
very hard and are happy to have me 
home. To give you some idea, when 
I went to China recently on business, 
Ian asked “Is he coming back?” 

jc: So it is true that Ottawa 
is the town fun left behind? 

WM: Like all stereotypes, there 
is a measure of truth in the “no fun” 
one about Ottawa. Ottawa is one 
ordered, tightly wound place — I used 
to marvel that nobody would cross 
against the light when walking 
down the Sparks Street Mall. But 
there is no shortage of fun on sum- 
mer weekends, on Canada Day, or 
when the Senators are in the playoff 
hunt. And I am a political junkie, 
so I feel a bit down having left 
the motherlode. 


1 Achallenge by federal public service unions to the Government's accounting treatment of the actuarial surplus in employee pension plans. 
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TTAWA — A senior Department 

of Justice Canada lawyer has 
been selected for a groundbreaking 
four-country international leader- 
ship program sponsored by the 
governments of Canada, Australia, 
New Zealand and the United Kingdom. 

Elisabeth Eid, Director General 
and Senior General Counsel with 
the Human Rights Law Section, will 
be one of 12 Canadian public ser- 
vants in the inaugural Leadership 
Across Borders Program. 

The program is designed to 
“challenge and shape a new genera- 
tion of public service leaders with 
the skills and confidence to tackle 
complex, global, modern problems 
in new ways.” 

It will also operate as a learning 
think tank to gather and develop 


“This program will allow 

our senior leaders to further 
develop their leadership skills 
and enrich their experience...” 


new insights into global leadership 
in countries with a Westminster 
system of government. 

Over the next year, partici- 
pants will spend a week each in 
Sunningdale, England, Sydney, 
Australia, and Ottawa meeting with 
leading-edge speakers and subject 
matter experts, as well as senior 
bureaucrats. They will deal with 
case studies on global issues such as 
climate change and border controls, 
and compare and contrast practices 
across the four countries. 

“Tam absolutely thrilled and 
honoured to have been chosen 
for this program. I am very much 
looking forward to learning more 
about leadership from experts and 
colleagues in other Commonwealth 


www.canada.justice.gc.ca 
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countries and to bringing new 
insight back to the Department 
of Justice,” says Eid. 

In Canada, the program is 
sponsored by Kevin Lynch, Clerk 
of the Privy Council, as part of his 
program to renew the federal 
public service. 

“Our countries face many of 
the same challenges — not only in 
terms of complex public policy and 
governance issues, but also in terms 
of building a new generation of 
strong and effective public service 
leaders,” says Lynch. 

“This program will allow our 
senior leaders to further develop ‘ 
their leadership skills and enrich Flizabeth Eid 
their experience, while gaining 
global awareness and establishing 
new working relationships with 
their counterparts.” 

Eid joined 
the Department 
im t992: 

Called to 
the Quebec Bar 
in 1991 and the 
Ontario Bar in 
1995, she gradu- 
ated from the 
Faculty of Law at McGill University. 
In 2001, she was a visiting lecturer 
at the University of Auckland in 
New Zealand. 

Carolyn Kobernick, Assistant 
Deputy Minister, Public Law, — 
Sector nominated Eid, calling 
her “an exceptionally gifted and 
committed public servant 
and tremendous legal mind.” 


Photo: Patrick Walton 


The program 
was created by the ry : : 
AAC. tere an exceptionally gifted and 
Public Service, the committed public servant 
UK National School 


and tremendous legal mind.” 


of Government and 

the Australian Public 
Service Commission (also 
representing New Zealand). 
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Calling All 


Journalists ... 


Do Yourself 
Justice! 


to public knowledge, understanding or debate about 
Canada’s system of justice, you may be a contender 


| 
| lf your superior reporting on justice issues has contributed 
| 
| for this year’s prestigious Justicia Awards. 

| 


| Lule Justicia Awards recognize outstanding broadcast and 
gue tt Stories that promote better public awareness 
m of any aspect of Canada’s justice system. 


Se 47 Award winners are selected by an independent 
¥ — 7 panel of judges. 


«<q 10 Qualify, stories must be published or 

b Mme DfOadcast between May 16, 2007, 

™\ and May 15, 2008. To check out 

P details or obtain an entry form, 

"4 visit us online at www.cba.org/cba/ 
Awards/Justicia, or contact 

Hannah Bernstein, Canadian Bar 


‘es F e-mail hannahb@cba.org. 


| Deadline for application: 
y June 13, 2008 


Presentation Event: CBA Council 
Awards Lunch—Quebec Conference 
Centre, Quebec City, Quebec 


Presentation Date: 
August 16, 2008 
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of Justice Canada. 


Roy Lee (Civil Action Challenges to 
Government Decisions) is Counsel 
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of Justice Canada. 


Peter McKinnon (Fostering Justice 
in Fragile Countries) is a writer and 
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Legal Team Sets the Bar 
High for Vancouver 2010 


by Peter McKinnon 
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TTAWA - The world’s finest skiers, 

skaters and other winter athletes 
aren't the only ones putting in long 
hours to prepare for the 2010 Olympic 
and Paralympic Winter Games. 

While the athletes train for personal 
bests, a group of Department of 
Justice Canada legal experts are already 
hard at work on the complex legal 


See page 4... 


Sandra Leduc and the Seven Summits 
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issues associated with hosting such a 
pre-eminent international event. 
Staging a successful Games is a 
challenge of, well, Olympian propor- 
tions. The XXI Olympic Winter Games 
will be no exception, as thousands of 
athletes, coaches and trainers — along 
with hundreds of thousands of spec- 
tators and media personnel - travel 
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from more than 80 countries to 
Vancouver and Whistler for 
two weeks in February 2010. 
Accommodating this rush of 
humanity in a safe, secure and 
orderly fashion, and mounting a 
memorable, entertaining spectacle, 
requires not only infrastructure 
such as stadiums, roads and hous- 
ing, but also a host of legal services. 
“There are so many areas of law 
in play — public security, interna- 
tional relations, transportation, 
human rights and more,” says 
Karen Moore, Senior Counsel with 
Canadian Heritage, the lead federal 
department for Vancouver 2010. 
“And it’s vital that the Government 
of Canada speaks with a single voice 
on all legal issues.” 
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Justice Canada 
2010 Network 


The Games give rise to issues that 
cut across all eight Justice portfolios — 
Aboriginal Affairs, Business and 
Regulatory Law, Central Agencies, 
Citizenship, Immigration and Public 
Safety, Criminal Law, Litigation, 
Public Law, and Tax Law. 

To coordinate the legal assistance 
required to stage the Games, the 
Government of Canada formed 
the Justice Canada 2010 
Network — a team 
of some 60 counsel 
from Justice 
Headquarters, the 


illustration: Kaméléons & Cie 


Moore, the Network’s co-ordinator, 
marvels at the array of legal issues 
the counsel now face. 

“Allocating radio frequencies is 
a case in point,” she says. “There’s a 
long list of groups wanting exclusive 
access to dedicated frequencies — 
police and security personnel, event 
organizers and broadcasters — yet 
the radio spectrum is finite. As with 
dozens of similar issues — from food 
safety to visas — we'll work with all 
the parties to sort that one out.” 


Department of Justice Canada 
legal experts are already hard at 


Vancouver Regional work on the complex legal issues 


Office and the legal 
service units of 
more than 30 fed- 
eral departments 
and agencies. 
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associated with hosting such a 
pre-eminent international event. 
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Collaboration is the guiding 
principle of the 2010 Games. The 
Games are the responsibility of 
the Vancouver Olympic Organizing 
Committee (VANOC) — an indepen- 
dent, non-profit society. 

To stage the Games successfully, 
VANOC requires the support of 
several other parties: the govern- 
ments of Canada, British Columbia, 
the City of Vancouver, the Resort 
Municipality of Whistler and the 
Canadian Olympic and Paralympic 
committees. This support is spelled 
out in a multi-party agreement 
(MPA), concluded six months before 
Vancouver was awarded the Games. 


Anew 
Olympic standard 


“The MPA is a binding document 
that commits each party to meet 
specific milestones and deliver 
particular services,” says Moore. 

“Tt also set a new standard for 
future Olympics. The International 
Olympic Committee now expects 
applicants for the Games to have at 
least the framework of an MPA in 
place to submit bids.” 

Vancouver 2010 is also excep- 
tional because it allocates a larger 
role to Aboriginal peoples than 
any previous Olympics. 

Four host First Nations — Lil’ wat, 
Musqueam, Squamish and Tsleil- 
Waututh — share a seat on VANOC’s 
board of directors and negotiated 
special Olympic-legacy agreements 
that enable them to benefit directly 
from the Games. 


It’s vital that the Government 
of Canada speaks with a single 


voice on all legal issues. 
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Along with the preparation of 
numerous agreements and protocols, 
the legal work has also included 
drafting legislation to protect the 
Olympic and Paralympic brand in 
Canada and to amend the Income 
Tax Act. 

Security is a crucial 
concern, particu- 
larly since all of the 
venues lie close to 
the American border. 
Foreign dignitaries, 
such as heads of state, 
are Internationally 
Protected Persons (IPP) — 
a status codified in a 
United Nations convention and the 
Criminal Code. Many IPP will likely 
attend the Games, and each must 
be provided the appropriate level 
of security. 

“We must create a secure 
environment, while remembering 
that in Canada, individual rights 
are fundamental,” says Moore. 

“We want visitors and athletes 

to remember the Games for 
athletic accomplishments and 
spectacular natural settings rather 
than security measures.” 


Pre-emptive planning 


At this stage, Moore’s team 
devotes much of its time to 
contingency planning — assessing 
potential scenarios and preparing 
appropriate strategies. 

“Counsel will be prepared to take 
swift legal action if, for example, 
protestors try to disrupt the Games 
through unlawful 
demonstrations,” 
says Moore. 

As Network 
Coordinator, Moore 
is in regular contact 
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with VANOC'’s chief legal officer 
and with counsel representing the 
other parties. 

“When I look at the big picture, 
it’s easy to get overwhelmed,” she 
says. “The key is to work collabora- 
tively with the appropriate parties.” 


We want visitors and athletes 
to remember the Games for 
athletic accomplishments and 
spectacular natural settings 
rather than security measures. 


Perhaps no one appreciates this 
approach more than Ken Bagshaw, 
VANOC’s Chief Legal Officer. 

Bagshaw oversees a team of 
10 full-time counsel and liaises with 
dozens of others. “The Justice 
Network provides a single window 
to all relevant federal departments 
and agencies,” he says. “This type 
of co-ordination saves everyone a 
great deal of time and effort.” 

It’s not the first time that the 
Department of Justice Canada has 
assembled a team of counsel for 
an international event. A similar 
approach was adopted for the 2002 
G8 Summit in Kananaskis and the 
2007 Summit in Montebello. 

The experience amassed by the 
Justice Network will bolster the plan- 
ning efforts underway for the 2010 
G8 Summit in Huntsville. 

“Coordinating legal services 
across multiple organizations is 
essential to the success of the 
Games,” says Moore. “For me, this 
is an incredible opportunity to 
grow as a professional; for Canada, 
hosting the Olympics is a great 
opportunity to show the world what 
we're all about.” @ 
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Sandra Leduc 
and the Seven Summits 


by Rod Carleton 
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TTAWA — A first day at a new job 
can bring on the jitters for even 
the most experienced of employees. 

But put that new job in a foreign 
country, in a language that is not 
your own, among customs you 
are not familiar with, and those 
jitters can soon become the least 
of your worries. 

Yet, when Department of Justice 
Canada counsel Sandra Leduc was 
posted in India in 1999, her reaction 
was far from one of nervousness. 

“T was ecstatic because it meant 
I would be able to go to the Mount 
Everest Base Camp,” recalled Leduc, 
Counsel with the Aboriginal Law 
and Strategic Policy Section, who 
works on international indigenous 
law matters. 

Her work assignment completed, 
she left for Nepal the very next day 
on a two-week trek to visit the camp. 
Leduc visited the Everest camp as a 
precursor to an upcoming attempt 
to scale Earth’s highest peak. 
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Since that visit, Leduc has 
focused on climbing the highest 
mountain on each of the seven 
continents — and, incredibly, she’s 
more than halfway there. 

In July 2008, Leduc successfully 
made it to the top of Denali (formerly 
Mount McKinley) in 
Alaska, the highest moun- 
tain in North America. 

Over the previous three 
years, Leduc had scaled 
Aconcagua in Argentina, 
Elbrus in Russia and 
Kilimanjaro in Tanzania. 
The remaining peaks are 
Vinson in Antarctica, the Carstensz 
Pyramid in Indonesia and, of 
course, Everest in Nepal. In moun- 
tain climbing circles, this collection 
of mountains is known as the 
Seven Summits. 

Climbing this list of Seven 
Summits is considered the pinnacle 
of mountaineering achievements, 
completed by perhaps 100 or so 


<. 


Sandra Leduc, on Mount Denali, formerly Mount McKinley 
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climbers worldwide, and by only 
one Canadian woman. 

Leduc hopes to become the 
second. “I want to show Canadians — 
women in particular — that seem- 
ingly insurmountable obstacles are 
achievable,” she says. 


Since that visit, Leduc 


has focused on climbing the 
highest mountain on each of 


the seven continents. 


Setting an example for others is 
one thing, but climbing mountains — 
and seven of them? 

Leduc explains that climbing a 
mountain is about pushing per- 
sonal limits. It’s about seeing how 
far you can extend yourself outside 
of your comfort zone. 

She likens it to a metaphor for 
achieving life objectives through 
goal-setting, preparation, and focus. 
“Every one of these mountains pres- 
ents a new challenge. You have to 
learn to survive in extreme weather 
conditions and high altitudes, 
conditions which the body adapts 
to with great difficulty.” 

Far more important than 
physical ability is the mental 
challenge involved. 

“For weeks on end, through 
incredible mental and physical 
stress, including isolation, severe 
discomfort and loneliness, one 
must remain focused on the 
achievement ofa single goal.” 

She adds that the payoff is the 
unique satisfaction of being in 
places that have been visited by 
few others. 
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Since her childhood, Leduc has 
been fascinated with mountains, 
and climbing them. 

“My brother and I spent 
summers with my grandparents, 
who lived at the base of a small 
mountain in the Laurentians. Every 
day, we would be out climbing the 
mountain, creating new routes 
through the bush and building forts 
at the summit.” 


Her future goals include 
exploring the remotest places 
on Earth and sharing the 
experience with others through 
photography and writing. 


That early fascination is now one 
of her life passions. “There are so 
few occasions in life where people 
can take stock of their accomplish- 
ments and allow themselves to feel 
proud of what they have been able 
to achieve. In mountain climbing, 
the objective is so concrete and the 
result so obvious that after every 
summit success, I feel a rush that 
lasts for weeks on end.” 

However, taking on the highest 
peaks in the world does not come 
cheap. A climb to the top of Vinson 
in Antarctica, for example, costs 
$31,000, plus another $7,000 for 
equipment and travel. So between 
climbs, she focuses on raising the 
money she needs to help her get to 
the top of the next summit. 

Still, the costs can pale when 
compared against the dangers 
and difficulties inherent to 
mountain climbing. 

Denali, the locale of Leduc’s 
last climb, is known as one of the 
world’s coldest mountains, boasting 
the harshest year-round tempera- 
tures of anywhere on Earth. 
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While on Denali, in the three days 
before she reached the summit, 
two climbers died. One, 51 years old, 
died ten metres from the summit 
while another, 20 years old, died 
200 metres from Leduc’s camp 
just several hours before her own 
summit attempt. She passed 
both bodies before reaching the top. 

If Denali’s chilling temperatures 
weren't enough, its lower flanks are 
dotted with some of 
the world’s widest and 

deepest crevasses, 
some big enough 
to swallow whole 
cars. Crevasses are 
often concealed by 
snow, adding to their 
danger. Moreover, 
Denali’s steep icy 
slopes required many months of 
physical and mental conditioning. 

A Denali expedition typically 
lasts three weeks and, since there 
are no porters or mules, climbers 
must backpack more than 60 pounds 
of equipment, fuel and food, in 
addition to dragging a sled of up 
to 60 pounds. 

Leduc is certainly no stranger to 
challenges. She started law school 
at McGill at age 17, the youngest 
in the faculty (at a time when the 
average age was 25). By age 21, 
she earned both a Bachelor of 
Law and a Bachelor of Civil Law. 
She also spoke 
three languages. 

Now at age 31, 
she has lived in 
eight countries on 
four continents, is 
partially conversant 
in Hindi and Arabic, 
can fly a plane, is 
a serious amateur 
photographer and still 
finds time to work out several 
hours a day. 
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Her future goals include exploring 
the remotest places on Earth and 
sharing the experience with others 
through photography and writing. 

Somewhere within all of that is 
her job at the Department of Justice. 

Not one to shy away from a chal- 
lenge, Leduc has chosen an area of 
law known for its complexity and 
fast-paced evolution. Her work with 
the Aboriginal Law and Strategic 
Policy Section involves providing 
advice on international and 
Aboriginal law matters. She has 
also been a member of Canada’s 
official delegations to the United 
Nations and the Organization of 
American States. 

Leduc says that working with 
Justice was an easy choice for her, 
given that she has been able to 
work on files of national and inter- 
national importance while main- 
taining her passion for climbing 
tall mountains. 

“Perhaps the neatest thing 
about climbing is that it impacts 
my professional life so positively. 
After every climb, I always return 
to the office happy, relaxed and 
able to find extreme satisfaction 
in the small comforts around me. 
My guide on Denali kept telling 
me that, after Denali, everything 
in life would seem easy and that is 
certainly how I feel right now,” she 
says with a smile. 


Her work with the Aboriginal 
Law and Strategic Policy 
Section involves providing 
advice on international and 
Aboriginal law matters. 


Her new Web site 
(www.sandraleduc.com) is now on- 
line with additional commentary 
and photos from her expeditions. 
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The Limits of Privacy 
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‘ipo — Croft Michaelson 

is Senior General Counsel in 

the Ontario Regional Office of the 
Department of Justice Canada, cur- 
rently on assignment with the Public 
Prosecution Service of Canada. 

Michaelson attended the 
University of Toronto, receiving a 
B.A. (Honours) and L.L.B. He was 
called to the Bar of Ontario in 1988, 
and joined the Department in 1989 
as a prosecutor in Toronto. From 
1999 to 2003, Michaelson was Senior 
General Counsel and Director of the 
Strategic Prosecution Policy Section, 
Federal Prosecution Service. 

This is an excerpt from an article 
in The Charter and Criminal Justice 
(Cameron and Stribopoulos eds.), 
published by LexisNexis Canada 
Inc. (June 2008) and reproduced by 
permission. Further information 
about the book can be obtained from 
www.lexisnexis.ca. 


The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of 
Justice Canada or the Government 
of Canada. 


On the 25th anniversary of the 
proclamation of the Canadian 
Charter of Rights Freedoms, we 
would do well to remember how 
very different our legal world was 
only a quarter-century ago. Police 
officers, acting under writs of 
assistance, were able, at any time 
of night and day, to enter homes to 
search for narcotics if they believed 
narcotics were on the premises 
and could search any person found 
therein. If they suspected public 
washrooms might be used for 
“indecent” acts, police officers 
would not uncommonly hide them- 
selves behind air ducts and the like, 
in order to surreptitiously observe 
individuals in washroom stalls, 
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a distasteful form of surveillance 
that degraded both the watched 
and the watchers. And Fontana, 

in the first edition of his text, The 
Law of Search Warrants in Canada, 
recounted that defence counsel 
seldom fully explored the use ofa 
search warrant by police officers, 
which no doubt was the case because 
relevant evidence was always 
admissible even if illegally obtained. 
It was a world unrecognizable to 
those who practise today. 

I was one of those fortunate 
enough to enter law school shortly 
after the Charter came into effect, 
and I well remember both the 
enthusiasm with which we debated 
the ramifications of this new consti- 
tutional recognition of legal rights, 
and our sense of uncertainty as to 
where the Charter would take us. 
The early days did not, however, 
seem promising. I remember that 
one of my classmates tried to raise 
the implications of the Charter in 
evidence class on one occasion, and 
our law professor refused to discuss 
it, telling us that he did not think 
that the Charter would really have 
much impact. Our experiences in 
the student legal aid clinic seemed 
to confirm what our law professor 
was telling us. Although we were 
eager to embrace the Charter and 
sought to raise it in the summary 
trial courts whenever we could, trial 
judges seemed reluctant to find 
violations of the Charter and, even 
when they did, seemed even more 
reluctant to exclude the evidence. 
We found ourselves wondering at 
times whether the Charter was just 
another largely toothless Bill of 
Rights dressed up in different guise. 

But any fears that the Charter 
would be given a narrow and con- 
strained interpretation were soon 
put to rest. In Hunter v. Southam, 
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Dickson J. (as he then was) held 
that the Charter was a purposive 
document intended to restrain 
government interference with 
individual rights and freedoms, and 
as such had to be given a broad 
and generous interpretation. With 
this sweeping statement, it was 
clear that we were living in revolu- 
tionary times, and the door was 
opened to a re-examination of 

all of the old rules and approaches. 
We were, indeed, in new and 
uncharted territory. 

The 25th anniversary of the 
Charter provides a fitting oppor- 
tunity to re-examine the juris- 
prudence that has followed in the 
years after Hunter v. Southam. In 
the discussion that follows, I will 
explore the framework which has 
been developed by the Supreme 
Court to determine whether an 
accused has a reasonable expec- 
tation of privacy, and whether 
there has been an unreasonable 
interference with that privacy 
interest. I will argue that the Court's 
current approach to the first ques- 
tion — whether the individual has a 
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reasonable expectation of privacy — 
is largely adequate to the task but 
that it is crucial, in addressing novel 
claims to privacy, that we maintain 
our focus on the underlying values 
that privacy protections seek to 
promote. With respect to the second 
question — whether there has been 
an unreasonable interference with 
the privacy interest — I will suggest 
that the Supreme Court has recently 
introduced some confusion and 
uncertainty into the law concern- 
ing administrative and regulatory 
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searches. And, finally, I will argue 
that where the accused successfully 
establishes a section 8 violation, the 
question whether or not to exclude 
the evidence should be decided by 
weighing the societal interests in 
truth-finding and suppression of 
crime against the particular privacy 
interest invaded, and will suggest 
that such a weighing process should 
ordinarily favour admission of the 
evidence, save for instances where 
the police deliberately violated the 
offender's rights under section 8. 


ay Cone of the Minister of Justice and 
Attorney General of Canada 


he Department of Justice is 

seeking Expressions of Interest 
(EOIs) from private sector law firms 
and law practitioners interested in 
being considered for appointment 
as Legal Agents of the Minister of 
Justice and Attorney General of 
Canada. These agents provide the 
Government of Canada with legal 
advisory, real estate or litigation 
services in a broad variety of prac- 
tice areas across the country. 

The Department of Justice relies 

upon in-house counsel, as well 
as private sector law firms and 
law practitioners, to support the 
Minister of Justice and Attorney 
General of Canada in his responsi- 
bility for the legal affairs of the 
government as a whole and in the 
delivery of legal services to indivi- 
dual departments and agencies. 
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Interested law firms and law 
practitioners are invited to consult 
the Department’s website at 
www.justice.gc.ca under “Work for 
Justice” for details regarding the 
application process, qualifications, 
locations and a list of relevant areas 
of expertise. Applicants will be 
placed on an eligibility list and may 
be subject to further screening and 
evaluation as dictated by operational 
needs. Applicants must be willing 
to comply with minimum require- 
ments in order to be considered for 
an appointment. 

Please note that this process 
does not apply to prosecution work. 
Information on becoming a Legal 
Agent of the Director of Public 
Prosecutions can be found at 
http://www.ppsc-sppc.gc.ca/eng/ 
aaf-man/index.html. 
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TWENTY-FIVE YEARS | LATER 


Jamie cameron x james stribopoulos 
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This EOI does not obligate the 
Department or the Government 
of Canada in any way and is not to 
be construed as binding upon the 
Department or the government. 
Law firms or law practitioners 
having already expressed their in- 
terest through this process need not 
re-submit unless they wish to revise 
previously submitted information 
or register interest in additional 
practice areas. 

For more information on the 
role of Legal Agents, please visit: 
http://canada.justice.gc.ca/eng/ 
dept-min/la-man/index.html. © 


Karen Beasleigh 

Tel: (613) 946-7642 

Fax: (613) 960-1857 

E-mail: EOI-EDI@justice.gc.ca 
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Police Officers Provide “Something 
Different” in Addressing Youth Justice 


by Andrew Gowin 


esee 


TTAWA - Throughout his 20-year 

career in policing, RCMP 
Corporal Jim Cooley has always 
worked with communities to 
address and reduce youth crime. 

Early in his career, he would 
often hear the same thing from 
many community members - “It’s 
too bad we don't have something 
different than the courts (to address 
youth crime).” 

In 1996, Cooley found that 
“something different” when he 
attended a training session hosted 
by an Australian organization called 
“Transformative Justice.” 

It was there that Cooley learned 
about restorative justice. 


Restorative Justice — 
“Something Different” 


“Often the perception in 
communities is that when one of 
the kids breaks the law, then the 
police and the courts take over,” 
says Cooley, who is posted to the 
Kamloops detachment. 

“With restorative justice, the 
police give ownership back to 
the community, and give them the 
opportunity to sit down with 
the young person and provide them 
guidance about the morals, values, 
and ethics of the community.” 

This summer, the RCMP officer 
was formally recognized for his 
contribution to youth justice when 
he was presented with the 2008 
Minister of Justice National Youth 
Justice Policing Award. 

One key way in which restorative 
justice helps communities is through 
“Community Justice Forums.” 

A Community Justice Forum is 
a safe, controlled environment 
in which a youth who has come in 
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Corp. Jim Cooley (centre), with RCMP Commissioner William Elliot and Rob Moore, 
Parliamentary Secretary to the Minister of Justice. 


conflict with the law and the victim 
are brought together, along with 
their families, under the supervision 
of a trained facilitator. Together, 
they discuss the offence and the 
ways in which all parties have been 
affected, and then jointly develop 
a plan to correct the situation that 
has occurred. 

“During that time (Community 
Justice Forums) a plan is going 
to be made to help the young 
person change their behav- 
iour,” says Cooley. “There is 
re-integrative value to that... 
and there is a dialogue from 
the community that says, ‘We 
want you (the youth offender) 
back, and we don't want you 
to re-offend’.” 

For Cooley, it is not enough for 
him to merely facilitate Community 
Justice Forums and other restorative 
justice initiatives, he also helps other 
individuals and organizations create 
and expand their own programs. 

Year round, the 53-year-old 
Cooley travels across Canada, 
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providing training, developing 
resources, and meeting with 
government officials, community 
safety partners, police forces, and 
community leaders. 

The Mountie says the keys to an 
effective restorative justice program 
are education, strategy, funding, 
and training. But just as important, 
is having the right amount of 
dedicated human resources. 


With restorative justice, 
the police give ownership 
back to the community. 


The result is that Cooley often 
finds himself in a recruitment role. 
“Now, I go talk to the class [am 
training,” he says, “but then I go 
back and talk to interest groups 
in that community, like Rotary 
Clubs, to help create support for 
that program.” 

Cooley, himself a father of 
three, including an RCMP civilian 
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employee, estimates he has trained 
over 1000 facilitators since 1998, 
and the number of restorative 
justice programs in British Columbia 
has expanded from 90 in 2005 to 
141 in 2007. 

It is estimated that over 
4000 restorative justice interven- 
tions, like Community Justice 
Forums and similar activities, 
occurred in British Columbia in 
2007. A majority of these interven- 
tions involved youths. 


Restorative Justice 
thrives in Aboriginal 
Communities 


Of these 141 programs in Canada, 
25 of them are in Aboriginal com- 
munities which Cooley believes are 
particularly suited for restorative 
justice programs. 

“Our legal system and First Nation 
communities unfortunately do 
not have a good past,” says Cooley. 
“First Nations communities would 
like to be dealing with youth crime 
themselves, using traditional 
ways,...(through restorative justice) 
the RCMP opens the door to 
First Nations to develop their own 
process. It’s really a win-win.” 
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Durham Regional Police Service 


Officers Recognized 
for their contribution 


The Minister of Justice National 
Youth Justice Policing Award, 
sponsored by the Department of 
Justice Canada in collaboration with 
the Canadian Association of Chiefs 
of Police (CACP), recognizes the 
efforts of police officers who take 
the initiative to explore innovative 

and meaningful ways of deal- 


The RCMP opens the door _ ingwith youth who comer 


to First Nations to develop 


their own process. 


The result has been a much more 
positive interaction between police 
officers and Aboriginal youth in 
British Columbia. 

“The youth accept him as part 
of their group,” says Evelyn Camille 
of the Shuswap First Nations 
Community Justice Program, “They 
don’t run and hide anymore and say 
‘The cops are coming!’ Now they 
say ‘Jim is here’ and the youth are 
out there showing great respect 
for him.” 
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into conflict with the law. 

Cooley received the award 
at the opening ceremonies 
of the CACP Annual Conference in 
Montreal in August. 

The ceremony also recognized 
Detective Constable Deborah Knight 
of the Durham Regional Police 
Service, who received a Certificate 
of Distinction for her work with 
the “Youth in Action” Program. 
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Chief Michael Ewles and Detective Constable Deborah Knight, 
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Established in early 2008, Youth 
in Action, which doubles as a 
Grade 11 leadership school credit, 
gives young people in low-income 
housing developments the oppor- 
tunity to interact with their local 
police force in a positive way. 

“T’ve always had a good rapport 
with youth,” says Knight, “and 
giving them (the participants) some 
sort of self-esteem or helping them 
to gain a (school) credit...was huge.” 

Through open dialogue, 
information sessions, and a range 
of activities, Youth in Action helps 
young people who are - or are at 
risk of coming — in conflict with 
the law, to understand themselves, 
their strengths, and their role in and 
impact on their communities. 

“Many of the projects that we 
get involved with succeed,” said 
Dr. Hugh Drouin of Durham Regional 
Social Service Department, “but 
this is stellar in the sense that it’s 
extremely innovative. I would rate 
it as an A plus plus.” & 
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Graham Garton Retires 
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Graham Garton (centre), receives the Public Service Award of Excellence from Kevin D. Lynch, 
Clerk of the Privy Council, and Donald Piragoff, Senior Assistant Deputy Minister of Justice. 


TTAWA - Even the most sea- 

soned litigator can only aspire 
to a handful of appearances before 
Canada’s top court. 

But by the time he retired this year, 
Graham Garton had argued more 
than 80 cases before the Supreme 
Court of Canada (SCC), representing 
the federal government in some cases 
that have had tremendous influence 
in shaping the Canadian Charter of 
Rights and Freedoms. 

To mark his retirement after 
34 years with the Department of 
Justice Canada, Garton was hon- 
oured by the Clerk of the Privy 
Council in June during National 
Public Service Week with the Public 
Service Award of Excellence. 

“Canadians can thank Mr. Garton 
for his work in promoting respect for 
our rights and freedoms, the law and 
our Constitution,” the award noted. 

“As he reached the highest levels 
of his profession, Graham has been 
a mentor to many junior counsel and 
an ambassador of the professional 
values of the Department of Justice. 
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He has represented the Government 
of Canada’s interests in the highly 
visible public forum of the Supreme 
Court and advocated for Canada’s 
position with unfailing integrity 

and excellence to the benefit of all 
Canadian citizens.” 

Garton joined the Civil Litigation 
Group in the then Toronto Regional 
Office in 1973. In 1982, with the 
coming into force of the Charter, he 
transferred to Ottawa to become the 
national Charter of Rights litigation 
coordinator, charged with developing 
the Government of Canada’s position 
in Charter court cases. 

Named Queen’s Counsel in 1986, 
he was the coordinator of all non- 
criminal SCC cases from 1992 until 
his retirement. He also edited the 
Canadian Charter of Rights Decisions 
Digest on the Canadian Legal 
Information Institute Web site. 

Besides his SCC practice, Garton 
also argued many other cases before 
a variety of courts and tribunals, 
ranging from the Halifax Youth Court 
to the World Trade Organization. “ 
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E 
Some of Graham Garton’s cases: 


Constitutional Law 
Reference re Firearms Act (Can.), [2000] 
1S.C.R. 783 


Charter Law 
Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 


R. v. Edwards Books and Art Ltd., {1986} 
BD SUC IR FAS} 


Reference re ss. 193 and 195.1(1)(c) of the 
Criminal Code (Man.), [1990] 1 S.C.R. 1123 


Kindler v. Canada (Minister of Justice), [1991] 
2S.CRERZ19 


R. v. Zundel, [1992] 2 S.C.R. 731 
Miron v. Trudel, [1995] 2 S.C.R. 418 


Canadian Broadcasting Corp. v. New Brunswick 
(Attorney General), [1996] 3 S.C.R. 480 


R.v. Mills, [1999] 3 S.C.R. 668 
Rv. Morrisey, [2000] 2 S.C.R. 90 
R. v. Darrach, [2000] 2 S.C.R. 443 


Auton (Guardian ad litem of) v. British Columbia 
(Attorney General), [2004] 3 S.C.R. 657 


R. v. Bryan, [2007] 1 S.C.R. 527 


Aboriginal Law 
Delgamuukw v. British Columbia, |1997] 
3S.C.R. 1010 


Mitchell v. M.N.R., [2001] 1 S.C.R. 911 


Civil Litigation 

Canadian Council of Churches v. Canada 
(Minister of Employment and Immigration), 
[1992] 1 S.C.R. 236 


Authorson v. Canada (Attorney General), [2003] 
2 S:G.R240 


Criminal Law 
R. v. Olson, [1989] 1 S.C.R. 296 


R. v. Williams, [1998] 1 S.C.R. 1128 
R. v. Stone, [1999] 2 S.C.R 290 


Tax Law 
Canada Trustco Mortgage Co. v. Canada, [2005] 
2 S.C.R, 601 


Access to Information 
Dagg v. Canada (Minister of Finance), {1997} 
2 S.C.R. 403 


Patent Law 
Harvard College v. Canada (Commissioner of 
Patents), [2002] 4 S.C.R. 45 


Canadian Human Rights Act 
Robichaud v. Canada (Treasury Board), |1987) 
25.C.R. 
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Ninth Annual Justicia Awards 
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UEBEC CITY - Don Butler of 

the Ottawa Citizen and Societé 
Radio-Canada’s Madeleine Roy and 
Mireille Ledoux are the winners of 
the ninth annual Justicia Awards for 
Excellence in Journalism. 

Special certificates of merit were 
also awarded by the independent 
panel of judges to Michael Tymchuk 
of CBC Radio and Charles Rusnell, 
formerly of the Edmonton Journal. 

The Justicia Awards are 
sponsored by the Canadian 
Bar Association (CBA) and the 
Department of Justice Canada. 

The Awards recognize outstanding 
journalism that fosters public 
awareness and understanding of 
any aspect of the Canadian justice 
system and the roles played by 
institutions and participants in the 
legal system. 

The winners were honoured at 
a ceremony in August at the CBA’s 
2008 Canadian Legal Conference 
in Quebec City. 


Broadcast 


Reporter Madeleine Roy and 
producer Mireille Ledoux were the 
winners in the broadcast category 
for their report “Justice pour Anas” 
on Radio-Canada’s Enquéte in 
March 2008. The program examined 
the circumstances surrounding the 
2005 shooting death of a 25-year-old 
Montrealer, Mohammed-Anas 
Bennis, at the hands of a police 
officer. The Justicia jury praised the 
“comprehensive and hard-hitting 
report” that led authorities to 
promise reforms to the system for 
investigating police shootings. The 
jury found that “the report managed 
to lift the veil on a little-known aspect 
of the administration of justice and 
demonstrated how important it is 
that justice not only be done, but be 
seen to be done.” 
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Madeleine Roy and Mireille Ledoux 
receive award from John H. Sims, Deputy 
Minster of Justice 


A certificate of merit was 
awarded to CBC Radio Victoria’s 
Michael Tymchuk for his two-part 
report examining an innovative 
effort to battle drug and alcohol 
abuse in a small Vancouver Island 
First Nations community. 

Band leaders on the Ahousaht 
reserve served an ultimatum on 
40 suspected drug dealers and boot- 
leggers: Undergo treatment for 
substance abuse at a distant treat- 
ment centre or leave. The Justicia 
jury described the reports as a “fasci- 
nating and balanced look at the 
innovations and challenges facing 
First Nations efforts to regain con- 
trol of their reserves while ensuring 
the ends of justice are served.” 


Print 


Don Butler of the Ottawa Citizen 
was the winner in the print category 
for his November 2007 stories which 
examined the persistence of public 
support for tough-on-crime policies 
advocated by elected officials. 

The stories offer possible explana- 
tions for that support and draw 

on public opinion research to show 
that assessing true public attitudes 


Winter 2008 


Photo: CBA 


Don Butler receives award from Judge 
Sean Dunnigan 


on these issues is complex. The 
Justicia jury said Butler succeeded 
in probing behind the headlines 
and beyond the rhetoric, the result 
being “public service journalism at 
its best.” 

The judges also awarded a certifi- 
cate of merit to Charles Rusnell for 
a series of stories in the Edmonton 
Journal on Edmonton police 
constable Joe Slemko, a world- 
recognized expert in blood-spatter 
analysis and his own struggles within 
the police department. The judges 
said Rusnell’s reporting combined 
“excellent research, compelling 
writing and an abiding sense that 
justice must be seen to be done.” 

The entries were judged by Judge 
Sean Dunnigan of the Provincial 
Court of Alberta, Montreal lawyer 
and journalist Mélanie Raymond and 
Dean Jobb, a Halifax journalist 
and journalism professor. 

The criteria for judging entries 
are accuracy, effectiveness in 
explaining legal issues to the public, 
informational value, insight and 
originality. This year’s submissions 
were published or broadcast between 
May 16, 2007, and May 15, 2008. = 
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Did You Know? 


The Department of Justice 


Canada celebrates its 140th anniver- 


sary this year. Here are some facts 


about the Department you may not 


be aware of. 


| 1. At the time of Confederation, 


the province of Canada had two 


Crown Law Departments, one 


for Canada West (now Ontario) 


and one for Canada East (now 
Quebec). On May 22, 1868, the 
Department of Justice Act was 
passed by Parliament. There 
were only seven employees 

at the time; the Department's 
entire budget was $7,165.83. 


| 2. The first Justice headquarters 
was in the southeast corner 
of the Eastern Departmental 
Building (East Block). The 
Department occupied 

five rooms on the top floor. 


In 1893, the Criminal Code 
of Canada was proclaimed, 
making Canada the first 
country in the British Empire 
to have a comprehensive, 
national criminal code. 


ark 
QW 


4. In 1939, Henrietta Bourque 
became the first woman 


lawyer hired at the Department. 


Between 1939 and 1964, 
five female lawyers were hired 
by the Department. 


O1 


In January 1935, construction 
began on a new building, 
known initially as the RCMP 
Building, as it was intended 
to consolidate numerous 
RCMP offices around Ottawa. 


Department of Justice employees 


moved in and, in less than 
a year, the building became 


10. 


140 Sins" 


officially known as the Justice 
Building. The RCMP outgrew 
this shared space in 1953 and 
moved to new quarters. 


Although the Department 

of Justice Act had given the 
Department responsibility for 
all litigation for or against the 
Government, many govern- 
ment departments hired their 
own lawyers to provide them 
with legal advice. In 1962, 
however, these departmental 


lawyers were brought together 


in a common legal service. 
Although many lawyers still 
work closely with other 
government departments in 
Department Legal Services 


Units, they are considered to be 


employees of the Department 
of Justice. 


The Montréal Regional Office 
opened in 1965 in the midst 
of the Glasco Commission, 


established in September 1960 


to investigate and report on 
the way the Government of 
Canada’s departments and 
agencies were organized 
and how they operated. 


The Toronto Regional Office 
opened in 1966. 


The Vancouver Regional 
Office opened in 1967. 


The Halifax Regional 
Office opened in 1969. 


. The Prairie Region was 


formed in 1969, opening 


offices in Winnipeg, Edmonton, 


Saskatoon and the 
Northwest Territories. & 
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of Canada’s Democracy 
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TTAWA - Last fall was a heady 
time for constitutional experts 


like Laurie Wright and her colleagues. 


Canada’s democratic institutions 


and conventions came under intense 


‘See page 7... 
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scrutiny when the newly re-elected 
Conservative minority government 
faced possible defeat in the House 
of Commons. 
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The opposition parties formed 
a coalition and vowed to vote down 
the government, touching off a 
whirlwind of events. The Governor 
General was forced to make a 
difficult choice about the current 
session of Parliament, while 
politicians and pundits discussed 
parliamentary traditions and 
debated a host of complex legal 
and constitutional issues. 

Suddenly, Canada’s normally 
staid and stable democracy took 
on an air of unpredictability. 

For Wright, it was both an excit- 
ing and intense time. 

“Tt was great to see so Many 
Canadians engaged in the debate,” 
says Wright, who coordinates the 
Department of Justice Canada’s 
Constitutional Affairs and 
Democratic Reform team. 

“Public discourse helps propel the 
evolution of a healthy democracy.” 

The team is comprised of legal 
experts from two sections within the 
Department: Constitutional and 
Administrative Law (CALS) and Human 
Rights Law (HRLS). All members of 
the team are both passionate and 
knowledgeable about the evolution 
of Canada’s democracy. 


The team’s mandate ts to 
support the democratic reform 
work of the federal government 
and to provide legal advice 
on a host of related issues. 


“Canada has come a long way 
in 142 years,” says Wright. 

“While we still rely on many of 
the same democratic institutions 
and mechanisms, they’ve changed 
a great deal in response to larger 
changes in society. Women couldn't 
vote in federal elections, for 
instance, until a majority of parlia- 
mentarians backed the appropriate 
legislation about 90 years ago.” 
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Laurie Wright, Ray MacCall 


As legal counsel to the Government 
of Canada, the members of the 
team help transform political goals 
into effective policy and legislation. 

According to Wright, the job 
demands a special blend of intel- 
ligence, creativity and perseverance. 

“We're often faced with a novel 
question — something that’s never 
been tried before,” she says. 

“So we study not only Canada’s 
conventions and traditions, but 
also those of other Commonwealth 
countries, and often devise 

innovative practices. Sometimes, 

though, we're given 

only a few days to 
consider an issue 
complex enough 
for a PhD disserta- 
tion. In those cases, 
I appreciate the 
support we get 

from senior officials 

in the Department, including 

the Deputy Minister.” 

All members of the team possess 
a deep understanding of historical 
precedents and current trends. 

Warren Newman, for instance, 
is Senior General Counsel in CALS 
and has more than 25 years’ experi- 
ence in the field. 

He has worked on constitutional 
matters ranging from the Manitoba 
Language Rights Reference and the 
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um and Warren J. Newman 


Official Languages Act through 
the Quebec Secession Reference 
and the Clarity Act, as well as the 
government's recent initiatives on 
Senate reform, and has published 
widely on constitutional issues. 

“The Constitution of Canada is a 
complex and fascinating framework 
of supreme law, fundamental prin- 
ciple and unwritten convention,” 
Newman says. 

“It is essential to understand 
the intricate relationship that exists 
between the provisions of the 
Constitution Acts on the one hand, 
and underlying principles such as 
federalism, democracy and the rule 
of law on the other. These principles 
guide both the interpretation of the 
constitutional text and the applica- 
tion of the political conventions of 
responsible government. 

“Any legal advice on the reform 
of our constitutional system needs 
to be sensitive to this framework of 
law, principle and convention.” 

This level of expertise is an essen- 
tial feature of the Constitutional 
Affairs and Democratic Reform 
team, part of the Public Law Sector. 
Other members include Louis Davis, 
Arlo Litman, Alissa Malkin, 
Luanne Walton and Julie Wellington 
from CALS and Ray MacCallum 
from HRLS. They work on these 
reform issues as needed. 


www.canada.justice.gc.ca 


“The stakes are usually high 
whenever Parliament seeks to 
change the rules of our political and 
electoral system,” says MacCallum. 

“It’s rewarding work to advise the 
government of the day on how to 
make or respond to such changes — 
and often later defend them in 
court — within the boundaries set 
by our Constitution.” 

Wright says there are two pri- 
mary paths to democratic reform: 
updating traditional practices and 
conventions, and enacting legisla- 
tive or constitutional change. Over 
the years, both have contributed 
to the evolution of Canada’s system 
of governance. 

For example, no law requires 
Governors General to heed the 
advice of elected officials. In fact, 
prior to Confederation this was 
rarely done; in the modern era, 
it has become standard rule 
of convention. 

Parliamentary traditions have 
also evolved. The Senate was 
originally reserved for wealthy 
landowners, for example, much 
like the United Kingdom’s House of 
Lords. True to its name, the House 
of Commons was for commoners. 

Formal legal change also 
drives democracy’s steady progress, 
says Wright. 

The Constitution Act, 1982, for 
instance, enshrined the Charter 
of Rights and Freedoms, and 
established new procedures for 
amending the constitution. The 


1990s brought further amendments. 


A democracy must evolve 


continually to meet 


the changing needs and 
aspirations of its citizens. 
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To support these 
reform efforts, 
the Department 
assembled 
constitutional- 
support teams 
to provide legal 
advice and 
develop legislative 
options. The considerable 
value of these teams, 
particularly during the Meech 
Lake and Charlottetown rounds 
of constitutional reform, led the 
Department to adopt a similar 
approach when the Prime Minister 
launched the current democratic 
reform initiative. 

“A democracy must evolve 
continually to meet the changing 
needs and aspirations of its citizens,” 
Wright says. “If it remains static too 
long, citizens lose faith in it. We 
help transform political goals into 
effective policy and legislation.” 

The current reform initiative 
features a number of legislative 
projects — The Federal Accountability 
Act, one of the first pieces of legisla- 
tion introduced following the 2006 
election, eliminated corporate and 
union donations to political parties 
and candidates. A bill introduced in 
the last session of Parliament pro- 
posed to improve accountability for 
loans extended to political parties, 
it died before being passed. 

Senate reform is another key 
element. The Constitutional Affairs 
and Democratic Reform team 
provided advice on bills that would 
introduce term limits for Senators 
and establish a process to 

consult with electors on 

Senate appointments. 

These bills also died when 

Parliament was dissolved 

last year. 
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While we still rely on many of the 
same democratic institutions 

and mechanisms, they’ve changed 
a great deal in response to 
larger changes in society. 


Another goal of the current 
initiative is to make Canada’s 
electoral system more responsive, 
fair and effective. To this end, 
Parliament approved amendments 
to the Canada Elections Act that 
require voters to show appropriate 
identification prior to casting their 
ballots in federal elections. 

Two other legislative compo- 
nents failed to earn parliamentary 
approval before the last session 
ended. The first proposed to 
improve voter turnout by increasing 
the number of advance polls; the 
second aimed to make Canada’s 
electoral system more equitable by 
altering the formula used to calcu- 
late the number of federal ridings 
in each province. The bill would 
have added ridings to provinces 
with fast-growing populations. 

For the Constitutional Affairs 
and Democratic Reform team, last 
fall’s constitutional maneuvering 
was an exhilarating demonstration 
that democracy is alive and well 
in Canada. 

Says MacCallum: “For lawyers 
interested in the way we do democ- 
racy in Canada, there is no better 
medium in which to practise than 
constitutional law. And there is no 


more interesting and challenging 
a Client in this respect than the 
Government of Canada. 

“The events of last fall really 
confirmed this.” 
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Lawyer Appointed to World 


Bank Post 


by Stephen Bindman 
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TTAWA - A senior Department 

of Justice Canada lawyer has 
been named to a prestigious post at 
the World Bank in Washington. 

Meg Kinnear was elected Secretary- 
General of the International Centre 
for Settlement of Investment 
Disputes (ICSID) in February. 

The ICSID is one of the five 
intergovernmental organizations 
that make up the World Bank. 

It aims to foster increased flows 

of international investment by 
providing a neutral international 
forum for the resolution of disputes 
between governments and foreign 
investors. It is considered the 
leading international arbitration 
institution devoted to investor-State 
dispute settlement. 

Kinnear is currently Senior 
General Counsel and Director General 
of the Trade Law Bureau, a joint 
legal unit of the departments of 
Justice and Foreign Affairs and 
International Trade. 

In that capacity, she has been 
responsible for the conduct of all 
international investment and trade 
litigation involving Canada. Kinnear 
has also been responsible for 
providing advice on international 
investment and trade questions as 
well as legal support for investment 
and trade treaty negotiations and 
for the implementation of 
such treaties. 

She has appeared as counsel 
before international investment 
tribunals, participated in the nego- 
tiation of bilateral and multilateral 
investment and trade treaties and 
advised on Canada’s international 
investment and trade obligations. In 
November 2002, Kinnear was named 
Chair of the Negotiating Group on 
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Dispute Settlement for the Free 
Trade of the Americas Agreement. 

“Tam delighted and honoured 
to have the opportunity to be 
Secretary-General of ICSID, which 
is the premiere international invest- 
ment arbitration facility in the 
world,” said Kinnear. 

“T am looking forward to new 
challenges and living in a new city, 
but will certainly miss the many 
friends I have made over the 
years working in the Department 
of Justice.” 

Kinnear was called to the Bar of 
Ontario in 1984 and the Bar of the 
District of Columbia in 1982. From 
1984 to 1996, she was Counsel at 
the Department's Civil Litigation 
Section, where she appeared before 
federal and provincial courts as well 
as domestic arbitration panels. 

She is a co-author of Investment 
Disputes under NAFTA (published 
in 2006 and updated in 2008). 

She has also co-authored texts on 
Canadian legal procedure including 
Federal Court Practice (1988-1990, 
1991-1992, and 1993-2009 annu- 
ally) and 1995 Crown Liability and 
Proceedings Act Annotated (1994). 

“Meg represents the best of what 
the Department of Justice has to 
offer — a highly committed and 
passionate advocate, a consummate 
professional and an exception- 
ally talented and gifted lawyer,” 
said Carolyn Kobernick, Assistant 
Deputy Minister (Public Law). 

“ICSID will be well served by Meg 
as its Secretary-General, especially 
during this period of difficult eco- 
nomic uncertainty.” 

The Secretary-General of ICSID is 
elected, for a term of up to six years, 
by the Administrative Council on 
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Meg Kinnear 


the nomination of the President 

of the World Bank in his/her capacity 
as Chairman of the Council. Prior 
consultation with the members of 
the Council is required before the 
nomination is made. 

The ICSID was created in 1966 by 
the Convention on the Settlement 
of Investment Disputes Between 
States and Nationals of Other States 
as an impartial international 
forum providing facilities for the 
resolution of legal disputes between 
eligible parties, through conciliation 
or arbitration procedures. Recourse 
to the ICSID facilities is always 
subject to the parties’ consent. 

To date, 143 countries have 
ratified the Convention and become 
ICSID members. Canada signed 
the ICSID Convention in December 
2006, and passed federal imple- 
menting legislation in March 2007. 

In addition to its dispute 
settlement activities, ICSID has a 
publications program in the area 
of foreign investment law. 
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The Continuing Evolution of the 
Tort of Misfeasance i in Public Office 
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ANCOUVER - Harry J. Wruck, 
Q.C., is Senior General Counsel 

with the Department of Justice 
Canada in Vancouver. He received 
his LLB from the University of British 
Columbia in 1973 and his BA from 
the University of Victoria in 1970. He 
was called to the Bar in 1974. He was 
appointed Queen's Counsel in 1991. 

Wruck has practiced law as both 
a civil litigator and a prosecutor 
and specializes in constitutional and 
administrative litigation as well 
as complex litigation such as class 
actions. He has appeared at all 
levels of court in British Columbia 
as well as before the Federal Courts 
and the Supreme Court of Canada. 

The following are excerpts from 
Wruck’s article in the June 2008 issue 
of the U.B.C. Law Review (Vol. 41, p. 69). 


Introduction 


The problem with judicial review 
remedies in administrative law is 
that more often than not an appli- 
cant is unable to obtain a meaning- 
ful remedy. The only remedy that 
a court can normally grant to an 
injured party on a judicial review is 
the opportunity to obtain a lawful 
administrative decision or action. 
By not affording the injured party 
the opportunity to advance a claim 
in damages, the administrative law 
remedy may be at best a pyrrhic 
victory.’ The fact that a court has 
jurisdiction to issue a writ of 
certiorari or mandamus or to 
grant declaratory relief against an 
administrative tribunal does not 
mean that a court can challenge the 
correctness of those decisions. It is 
the court’s function in its review 
capacity to restrict itself to deter- 
mining whether the administrative 
tribunal has acted in accordance 
with the law, i.e. was the decision 
an error in law, was it made in 

good faith, was the 
doctrine of fairness 
applied, did the 
tribunal rely 
upon relevant 
considerations 
and was it within 
the jurisdiction 
of the tribunal to 
exercise the statutory 
discretion.’ The court 
cannot substitute its discretion for 
that of the administrative decision 


The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of 
Justice Canada or the Government 
of Canada. 


It is the court’s function in its 
review capacity to restrict itself 

to determining whether the 
administrative tribunal has acted 
in accordance with the law. 


Photo: Lyse Cantin 


Harry Wruck, Q. C. 


maker simply because the court, if it 
had been in the place of the admin- 
istrative decision maker, would 
have made a different decision.° 
Courts have, however, fashioned 
remedies in damages against 
public authorities for wrongful acts 
which give rise to personal injury 
or economic harm. For example, 
courts routinely grant an injured 
party damages in tort for wrongful 
governmental action such as in the 
case of trespass, nuisance, assault 
and battery, wrongful arrest or false 
imprisonment. Public officials can 
also be held liable in damages if 
the public official/authority acts 
negligently in relation to a person to 
whom the official owes a private law 
duty of care. More rarely, a public 


1 Jeremy McBride, “Damages As a Remedy for Unlawful Administrative Action” (1979) 38:2 Cambridge L.J. 323 at n.1. 


2 Maple Lodge Farms Ltd. v. Canada, {1982} 2 S.C.R. 2, 137 D.L.R. (3d) 558. 


3 Carpenter Fishing Corp. v. Canada (Minister of Fisheries and Oceans), [1998] 2 EC. 548, 155 D.L.R. (4th) 572 (C.A.), leave to appeal to S.C.C. refused (1998), 


230 N.R. 398. 
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official may also be held liable for 
misfeasance in a public office or 
for a violation of an individual’s 
constitutional right or freedom 
and recently the Supreme Court of 
Canada has fashioned a number 
of public law remedies to permit 
monetary relief to be awarded for 
bad faith decision making.* Further, 
the Court has emphasized that even 
where a public official/authority 

is immune from suit for negligent 
acts, such as where it is engaged 

in legislative activity, that immu- 
nity may not be absolute.° This 

is a complex and highly conten- 
tious issue given that legislation is 
enacted by legislative bodies and 
not by individuals. The Court has 
made it clear that invalidity is not 
the test for fault. Liability will only 
be found where the public official/ 
authority acts in bad faith or where 
the exercise of power is irrational.° 


The Supreme Court of Canada 
has fashioned a number of public 
law remedies to permit monetary 


relief to be awarded for bad faith 


decision making. 


Any discussion of monetary 
liability for unlawful administrative 
action should begin by examining 
the tort of misfeasance in public 
office. It is this tort which has laid 
the foundation for damage claims 
involving unlawful administrative 
action. Given the importance of this 
tort and the broad subject matter of 
liability for administrative decision 


making, this paper will only exam- 
ine the tort of misfeasance in public 
office in the context of Canadian, 
English, Australian, New Zealand 
and Irish jurisprudence. 


Conclusion 


The courts have, to a large 
degree, been fixated upon the 
floodgates concern, and the need 
to ensure that the tort of misfea- 
sance in public office is being used 
cautiously. To do otherwise, in the 
minds of the judiciary, could lead 
to at least two adverse effects. First, 
it could interfere with the political 
decision making process by having 
courts second guess politicians and 
public servants. Second, it could 
interfere with the ability of public 
servants discharging their functions 
and responsibilities if the fear 
of litigation being commenced 
against them loomed in the back- 
ground of every 

decision made. 
These concerns, 
while legitimate, 
appear to be 
unfounded for 
several reasons. 
First, there has 
not over the past 
few years been a 
rash of lawsuits brought based on 
this tort. Second, it is very difficult 
for a plaintiff to get past the strike 
out phase of the litigation because 
of the need to plead the precise 
material facts to support a claim 
that a public official deliberately 
engaged in wrongful conduct. 

Third, the evidentiary burden 

imposed upon a plaintiff in proving 
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such a claim is a very difficult one 
to meet. Courts are extremely 
reluctant to find bad faith in cases 
of this kind. These cases come down 
to a question of credibility and as 
history demonstrates, it is highly 
unlikely that a plaintiff’s version 
of the events will be preferred over 
that of the public official, unless the 
public official admits to wrongdoing. 
At the same time, courts have 
recently signalled that they are 
prepared to embark upon a some- 
what more flexible and imaginative 
approach in fashioning public law 
remedies in the area of bad faith 
decision making. The future is 
therefore full of new possibilities as 
this tort and its offshoots continue 
to evolve. Where it will all end is 
really up to the ingenuity of counsel, 
and how far courts are prepared to 
go in ensuring that justice is done. 


4 (Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Communauté urbaine de Montréal, 2004 SCC 30, [2004] 1 S.C.R. 789, 122 C.R.R. (2d) 


| [Quebec Commission cited to S.C.R.]. 


ou 


Entreprises Sibeca Inc. v. Frelighsburg (Municipality), 2004 SCC 61, [2004] 3 S.C.R. 304 at paras. 19-20, 243 D.L.R. (4th) 513 [Entreprises Sibeca cited to S.C.R.]; 


Finney v. Barreau du Quebec, 2004 SCC 36, [2004] 2 S.C.R. 17, 240 D.L.R. (4th) 410 [Finney cited to S.C.R.]; Welbridge Holdings Ltd. v. Greater Winnipeg 
(Municipality) (1970), [1971] S.C.R. 957, 22 D.L.R. (3d) 470. 


6 Entreprises Sibeca, supra note 6 at para. 23; McGillivray v. Kimber (1915), 52 S.C.R. 146, 26 D.L.R. 164 [McGillivray cited to S.C.R.]. 
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His Name is Friday — 
He Collects Contemporary Art 
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by Christopher Guly 
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TTAWA - Unlike a well-known 

phrase uttered by the popular 
fictional 20th-century radio and 
TV detective with whom he shares 
a name, Department of Justice 
Canada lawyer Joe Friday believes 
there’s more to life than “just 
the facts.” 

He’s come to that realization 
from working in the law and pursuing 
his passion for contemporary art. 

“Both are subject to interpreta- 
tion, both evolve over time, and to be 
relevant, both must reflect the world 
in which they operate,” explains the 
48-year-old lawyer. 

But there is one undisputable 
fact about Friday. 

The collection of more than 
150 pieces of contemporary art he 
has amassed since studying law at 
the University of Ottawa in the late 


Joe Friday at his Ottawa home 
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1980s is considered among the best 
in Canada. 

It “also manages to reflect the 
importance its collector puts on 
intangible conditions, such as 
questioning, reflection and uncer- 
tainty...{and] reveal|s] in its makeup 
something of how his priorities and 
convictions have evolved,” according 
to a catalogue essay written by 
Toronto-based artist Germaine Koh, 
curator of a 2006 Carleton University 
Art Gallery exhibition entitled 
“Prototype,” which showcased some 
of Friday’s most prized possessions. 

Items from Friday’s collection 
have been exhibited in museums 
and galleries around the world. 
And he has become a leading 
advocate for emerging artists, 
purchasing works from them prior 
to their ascending as stars in the 
visual-arts community. 
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For instance, on the white wall of 
his living room are four photographs, 
by English artist Simon Starling in 
2001, which depict the process of 
building the famous Eames lounge 
chair — including the tools used to 
make it. 

The same photos are at 
Manhattan’s Guggenheim Museum, 
which acquired them “after I did, 
let the record show, but not because 
of me,” jokes Friday, who bought 
the work before Starling won the 
prestigious Turner Prize for British 
visual artists in 2005. 

Friday, a Thunder Bay native who 
joined the Department in 1992, is 
on a two-year secondment to serve 
as General Counsel for Public Sector 
Integrity Canada (a federal organi- 
zation established to provide a safe, 
confidential mechanism for public 
servants or members of the public to 
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disclose potential wrongdoing in 
the public sector.) 

He got his first taste of contem- 
porary art during the final year of 
his studies in Carleton’s four-year 
journalism degree program. 

Looking to expand his interests, 
he took an art history course and 
the professor, the late Natalie Luckyj, 
“hit the switch” for him. It was 
Luckyj, he recalls, who “started this 
abiding interest” in the constantly 
changing conceptual world of creativity. 


I also want the works in my 
collection to play off each 
other and continue to generate 
ideas as opposed to just 


decorate my home. 


Friday was not only content to 
explore this world but wanted to bring 
it to Ottawa, a city previously not 
known for its art-collection activity. 

He's pored over gallery catalogues 
and museum Web sites, chatted up 
gallerists (dealers) and curators, and 
travelled throughout Canada, the 
United States and Europe, spending 
about 90 per cent of his vacation 
time over the past 16 years looking 
at, thinking about and buying art. 

During this time, he has also 
become a highly-respected and 
entertaining speaker at art events. 
Those events include art forum 
berlin — one of the world’s top 
contemporary art exhibitions — and 
the Toronto International Art Fair. 
Friday was also the only “non-arts 
professional” invited to address 
the 2007 Visual Arts Summit, the 
Canadian Museums Association’s 
three-day gathering of more than 
450 people from across the country 
involved in the arts. 

With every wall and practically 
every flat surface of his house 
occupied by some work — including, 
in the wooden stairwell leading to 
the attic, a portable DVD player dis- 
playing one of about a dozen video 
works — space is at a premium. 
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“T live in crowded squalor and 
art,” laughs Friday. 
Actually, his home in Sandy Hill 


is as much a work of art as its contents. 


Built in 1862, the two-bedroom 
house (one bedroom filled only 
with art “by reason of necessity,” 
notes Friday) is adorned inside with 
ornate Victorian plasterwork on the 
13-foot ceilings and outside with 
weathered beige-painted brick. 

It’s also only one of four Ottawa 
buildings that bear both an 

exterior and interior 
heritage designation. 
Still, the house is not 
a public art gallery or 
museum but a home — 
one he shares with his 
partner of 25 years, 
fellow lawyer Grant 
Jameson, Managing Partner of 
the Ottawa office of Ogilvy Renault 
LLP their 12-year-old pug Wilhelmina, 
and 17-year-old cat Hazel. 

Nevertheless, it has also become 
somewhat of a place of pilgrimage 
for artists, art students, curators 
and gallerists who come to marvel 
at the works. 

“What drives me absolutely batty 
is when someone comes in and says 
something like, ‘This is the most 
hideous thing I’ve ever seen.’ An 
uninformed opinion is not worth 
expressing in law or in art,” he says. 

“While someone 
may look at my collec- 
tion and think it’s sort 
of dryly analytical, 
it offers many levels 
of engagement.” 

Friday also owns 
pieces by Geoffrey 
Farmer, Gareth Moore 
and Myfanwy MacLeod, 
whose work will be highlighted 
at an upcoming show at the 
National Gallery of Canada. 

They, like almost all those 
represented in Friday’s collection, 
borrow elements of conceptual and 
installation art using photography, 
video, sculpture, text, drawings and 
paintings — though there are few 
examples of the latter. 


Spring 2009 


Even in the rare exception, 

a piece by Vancouver's Arabella 
Campbell (winner of the 2007 
$25,000 RBC Painting Competition) 
is not a representational painting 
in the classical sense, but a study of 
the frame over which the white- 
paint-on-canvas is stretched. 

The work is also an example 
of the “ideas about art,” which 
motivate Friday in his acquisitions. 

“T want something that is 
going to engage me over the long 
term — to have some intellectual 
traction. I also want the works in 
my collection to play off each other 
and continue to generate ideas as 
opposed to just decorate my home,” 
he explains, pointing out that he’s 
not “rabidly anti-decorative” — just 
“rabidly conceptual.” 

Consider Ken Lum’s “Untitled 
Language Painting” series, of which 
Friday’s piece — which greets visitors 
when they enter his home — was 
acquired before the Vancouver artist’s 
career took off. 

At first glance, the random series 
of letters of the alphabet that 
appear, via commercial sign paint 
on a huge piece of plywood, might 
seem nonsensical. 

Is it another language? Is the 
viewer being manipulated? Is it 
silly? Is it art? 


While someone may look 


at my collection and 
think it’s sort of dryly 


analytical, it offers many 


levels of engagement. 


For Friday, it’s an “aggressive 
announcement of its own presence 
in a particularly aware manner that 
speaks to issues of identity, whether 
it’s political or social.” 

It’s also large, measuring about 
6-by-8 feet, but not the biggest item 
in Friday’s collection. There are 
a few that are just too huge to be 
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put on display, such as a collage of 
industrial carpet scraps by New York 
artist Gedi Sibony, which measures 


14 feet by 7 feet, which sits tempo- 

rarily in a box in the basement. 
Ultimately, the “true delight” 

for Friday is when people with little 


if any knowledge of contemporary 
art have their curiosity piqued and 
want to know more about what 
they see. 


A Special Issue of the Ottawa 
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TTAWA - A special issue of 

the Ottawa Law Review was 
recently dedicated to the career 
of retired Department of Justice 
Canada administrative law guru 
Henry Molot. 

Molot retired as Senior General 
Counsel in the Constitutional and 
Administrative Law Section (CALS) 
in October 2007. (see vol. 6 no. 1) 

The law review is a collection of 
essays on administrative law from 
the annual CALS seminar held in 
April 2007 to mark Molot’s retire- 
ment after more than 30 years. 

Molot was a graduate of the 
University of Ottawa Faculty of 
Common Law in 1963 and taught 
there between 1967 and 1969 
before he began his stellar career 
at Justice Canada. After joining the 
Department, he often contributed 
guest lectures at the Faculty and 
welcomed students to internships 
and placements. 

Martin Freeman, Director and 
Senior General Counsel of CALS, 
who wrote the introduction to the 
issue, called Molot the “consummate 
administrative law practitioner 
and scholar.” 

Molot wrote more than 1700 legal 
opinions in the course of his career 
and won several departmental 
awards for excellence and the 
prestigious Public Service Award 
of Excellence for an Outstanding 
Career. He was named Queen’s 
Counsel in 1985. 
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The gentle Molot was known 
for walking the halls of the 
Department in sandals and his 
trademark bowties. 

“The fact is that Mr. Molot was 
not merely a source of authoritative 
advice for departmental lawyers at 
all levels, but also a mentor and 
inspiration to many of his 
colleagues,” wrote Freeman. 

“Many sought his counsel and 
considered him a friend. Henry 
Molot also preached by example: 
until his very last week at the office, 
he was busy doing legal research, 
writing opinions and sharing his 
vast knowledge. His productivity 
put most of his younger colleagues 
to shame.” 


Photo: Patrick Walton 


Henry Molot 


Four articles in the law review are: Se | 


Governor in Council Appointments: 
During Pleasure or Just a Big uOttawa 
Headache? By John Lovell. Hance 


Comanens (aw Seen 


OTTAWA LAW REVIEW 
REVUE DE DROIT D’OTTAWA 


Volume 39, No. 3 


Special Issue in Administrative Law | Numéro spéci 


Carltona Revisited: Accountability 
and the Devolution of Statutory 
Powers. By Ann Chaplin. 


2007-2008 


Faculty of Law, Common Law Section | Faculté de droit, Section de common law 


Government Reorganization 
and the Transfer of Powers: Does 
Certainty Matter? By Alissa Malkin. 


Parliamentary Privilege, the 
Canadian Constitution and the Courts. 
By Warren J. Newman. & 


justice canada | 9 


Spring 2009 


Vol. 8 No. 1 


Ted Tax Appointed to Bench 
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ALIFAX — Ted Tax, former 

Senior Regional Director of 
the Atlantic Regional Office of the 
Department of Justice Canada, has 
been appointed as a provincial and 
family court judge in Nova Scotia. 


The appointment was announced 


in October by Nova Scotia Attorney 
General and Justice Minister 
Cecil Clarke. 

“Mr. Tax has more than 30 years 
of legal experience, is extremely 
qualified to serve Nova Scotians, 
and contribute to the fair and effec- 


tive administration of justice,” Clarke 


said in making the appointment. 
Tax began his career with the 

Department as a civil litigator 

in the Winnipeg Regional Office in 

1981, after graduating from the 


University of Manitoba with his 
Bachelor of Laws in 1977 anda 
period working in private practice. 
In 1987, he moved to the National 
Capital Region to become Senior 
Counsel and Director of the 
Correctional Service of Canada's 
Legal Services Unit. 

In 1991, another move took him 
to Halifax as General Counsel, and 
in 2000, he became Senior General 
Counsel and Senior Regional 
Director of the Atlantic Regional 
Office. In addition to carrying out 
his management responsibilities, 
he has appeared before all levels of 


court in the region and the Supreme 


Court of Canada. 
Judge Tax now sits in 
New Glasgow. 


Photo: Roberta (Bobbi) Jones 
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Judge Tax with Jim Bissell, acting 
Senior Regional Director of the Atlantic 
Regional Office 


Commercial and Bank Law 
Advisors Appointed 
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TTAWA - To assist the 
Government in responding 
to the global financial crisis, the 
Department of Justice Canada has 
appointed two key outside advisors. 

James R. Christie has been retained 
as Senior Advisor on Commercial 
Law, effective January 1, 2009. 

One of Canada’s most highly 
respected commercial law practi- 
tioners, Christie recently retired as 
chair of Blake, Cassels & Graydon 
LLP (Blakes) and is now Senior 
Counsel to the firm. 

A graduate of the University of 
Toronto Law School (1976), he was 


admitted to the Ontario Bar in 1978. 


He had been Chairman of Blakes 


since 2001, after serving as the firm’s 


National Managing Partner for 
Six years. 
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In his new position, Christie will 
provide legal and strategic advice 
on a variety of issues, including 
complex commercial law matters. 
He will be available to advise the 
members of the Department and 


senior commercial law practitioners 


on high-level files and may be asked 


to take the lead on key special projects. 


Christie will also help enhance 
the Department's dialogue with 
private practitioners, business and 
academia to ensure that it keeps 
abreast of the ever-changing reali- 
ties facing the Government. 

Secondly, Mark Jewett has 
been retained as Senior Adviser 
on Banking, Financial Institutions 
and Financial Law, effective 
February 16, 2009. 
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Jewett’s distinguished career in 
the Public Service spans more than 
35 years and encompasses a broad 
range of related legal subjects. He 
was most recently General Counsel 
and Corporate Secretary to the Bank 
of Canada. 

Prior to that he was Assistant 
Deputy Minister and Counsel to 
the Department of Finance; Senior 
Assistant Deputy Minister, Public 
Law and Central Agencies; General 
Counsel at the Department of 
National Revenue (Taxation); and 
General Counsel to the Anti- 
Inflation Board (wage and price 
controls). He also held senior 
positions with the European 
Commission in Brussels and with 
the law firm of Debevoise and 
Plimpton in New York. 
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He is currently a partner in the 
Financial Services Industry Group 
in Gowlings’ Ottawa office. 

Jewett will be available to provide 
advice to senior Justice practitio- 
ners working on a variety of matters 
involving banking, financial institu- 
tions and financial law. 


“The Department of Justice 
is playing a critical role in the 
Government's response to the global 
financial, credit and economic 
crises,” said Deputy Minister John 
Sims in announcing the appointments. 
“We have provided advice on 
a wide range of complex matters 


Do Your Career Justice 
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TTAWA - The Department of 

Justice Canada has unveiled a 
new external recruitment Web site 
at http://canada.justice.gc.ca/eng/ 
dept-min/recru/index.html. 

The more user-friendly, acces- 
sible site is part of the Department’s 
comprehensive new national 
outreach and recruitment strategy. 

The new site contains informa- 
tion aimed at potential employees 
from various fields including all 
members of the legal community — 
lawyers, paralegals and legal 
assistants — who might be consider- 
ing a career at the Department. 

“If you want to use your expertise 
to benefit Canadians — whether 
in law or in other specialties — our 
Department offers you an unparal- 
leled chance to become part of a 
tradition of upholding Canadian 
values that dates back more than 
140 years,” Deputy Minister John H. 
Sims says in a message on the site. 

The Department of Justice has 
approximately 4,800 employees 
working from coast to coast. While 
roughly one half of departmental 
staff are lawyers, “there are a num- 
ber of other professionals com- 
mitted to ensuring a fair, relevant 
and accessible justice system that 
reflects Canadian values.” 
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and will continue to be called upon 
to support the Government in 
responding to these unprecedented 
challenges. With this in mind, 

we have taken further steps to 
strengthen our capacity to support 
the Government in this challeng- 
ing environment.” 


Department of Justice 
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Message from the Deputy 


Roles 
Areas of Practice 
Salary and Benefits 


Other 
Roles 


Minister 


Welcome to the Department of Justice Recruitment site, 
and thank you for considering us as a career choice. 


If you want to use your expertise to benefit Canadians - 
whether in law or in other specialities - our Department 
offers you an unparalleled chance to become part of a 
tradition of uphoiding Canadian values that dates back 


more than 140 years. More... 
Training and Career 


Development The Department of Justice has approximately 4,800 i 

Mentoring Program employees working from coast to coast. While roughly Ottawa/Gatineau, NCR 
Diversity and one half of departmenta! staff are lawyers, there are a 2801 employees 

Employment Equity number of other professionals committed to ensuring a More... 


Among the site’s features are: 


e Descriptions of the four roles for 
lawyers (policy development, 
legislative counsel, legal advisor 
and litigator); 


¢ Descriptions of other careers 
at Justice (communications 
advisor, human resources advisor, 
finance analyst and administra- 
tive officer); 


e Profiles of employees of 
different backgrounds; and 


¢ Descriptions of the Department's 
regional offices. 


Additionally, the Department 
continues to participate in a wide 
variety of outreach activities to pro- 
mote careers within Justice Canada 
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by increasing awareness and 
understanding of the breadth 
of work experience that the 
Department has to offer. 

For example, senior management 
recently participated in four Public 
Service sponsored career fairs 
which were held in Sherbrooke, 
Waterloo, Victoria and Halifax. 

The Department also partici- 
pated in the annual Canadian Legal 
Career Development Network 
(CLCDN) event organized by career 
advisors at law schools across 
the country. 

For more information on the 
site or recruitment contact 
Careers-Catrieres@justice.gc.ca. 
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CONTRIBUTORS TO THIS EDITION 
Christopher Guly (His Name is 
Friday) is an Ottawa correspondent 
for The Lawyers Weekly. 


Calling All 
Journalists ... 


Peter McKinnon (Supporting 
Evolution of Canada’s Democracy) is 
a writer and television producer with 


Do Yourself 
Justice! 


20 years of experience in television, 
radio and print journalism. 


HOW TO CONTACT US 

Editor, justice canada 
Communications Branch 
Department of Justice 

East Memorial Building 

284 Wellington Street 

Ottawa, Ontario K1A 0H8 
E-mail: dschnubb@justice.gc.ca 
Fax: 613-948-2983 


lf your superior reporting on justice issues has contributed 
to public knowledge, understanding or debate about 
Canada’s system of justice, you may be a contender 

for this year’s prestigious Justicia Awards. 


The Justicia Awards recognize outstanding broadcast and 
print stories that promote better public awareness 

Mm of any aspect of Canada’s justice system. 
~ Award winners are selected by an independent 


"panel of judges. EDITOR 


my P , Debbie Schnubb 
G7 0 qualify, stories must be published or 


broadcast between May 16, 2008, 
and May 15, 2009. To check out 

4 details or obtain an entry form, 
4 visit us online at www.cba.org/cba/ 
a Awards/Justicia, or contact 

Hannah Bernstein, Canadian Bar 

Association, at 1-800-267-8860 ext. 146; 

| e-mail hannahb@cba.org. 


MANAGING EDITOR 
Stephen Bindman 


EDITORIAL BOARD MEMBERS 
Dorothy Love, Joseph Rihkof, 
Marlene Spatuk and Jennifer Buffam 


' ’ 4 Deadline for application: 
. #4 June 12, 2009 


DISTRIBUTION 


justice canada is published 


twice a year. 

ISSN: 1497-6595 

Minister of Public Works and 
Government Services 2009 
Publications Mail Agreement 
Number: 40064361 
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Justice Lawyers 
Work to Recharge Auto 
Sector Batteries 
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TTAWA - Pierre Legault is 
certainly not afraid of deadlines. 

“It’s one thing to work under a 
normal business deadline,” says 
Legault, Department of Justice Canada’s 
Assistant Deputy Minister of the 
Business and Regulatory Law Portfolio. 

“It’s another thing when you know 
the deadline is at noon on a given day, 
and at noon the President of the 
United States will make an announce- 
ment, and the Prime Minister of 
Canada will make a similar announce- 
ment a few hours later.” 

Legault was referring to the unusual 
challenges of leading the Canadian 
legal teams in the restructuring of 
Chrysler and General Motors, two 
of North America’s largest car makers. 

He coordinated the Canadian legal 
teams of counsel from the Department 
of Justice and the Province of Ontario, 
Export Development Canada (EDC), 
as well as Canadian and American 
agents for all three parties. 

With the economic downturn last 
year, Chrysler and General Motors (GM) 
found themselves in grave trouble 


Department of Justice 
Canada 


and asked the Canadian and American 
governments for a financial lifeline. 

A team of Justice lawyers at 
Industry Canada played a key role 
in the historic restructuring. 

After the two companies submitted 
business plans to the Canadian and 
American governments, Chrysler was 
given a month and GM was given 
two months to restructure and 
reorganize in order to obtain 
government backing. 

The Justice team worked on the 
complex agreements to provide these 
companies funding and ensure that 
they would continue as productive 
employers in Canada. 

The work was complex and intense. 
The documents and files generated 
were voluminous. And it was all 
carried out at an extremely rapid pace, 
requiring long hours and all-nighters 
to meet the extraordinary goals. 

Last November, as the United 
States contemplated providing 
funding to Chrysler and GM, the 
Canadian government decided 
to follow a similar course. 


Ministére de la Justice 
Canada 
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Industry Canada, the department 
leading the deal and the negotia- 
tions with the United States 
government and the automotive 
companies, had to figure out the 
best way to do this. 

In the past, funding to business 
was often provided by Industry 
Canada. However, after analyzing its 
options, the Department decided 
that the best way for the govern- 
ment to help the two companies 
was to turn to EDC. 

“T was asked to draft a plan, 
having EDC be the delivery agent 
on behalf of Industry,” says 
Alexia Taschereau, Senior Counsel 
at Industry Canada who worked 
on the Chrysler file. 

“They had money in their Canada 
account, which is an account that 
provides funding loans to car 
companies or to whoever qualifies 
to receive such loans. So, we quickly 
became fast friends with EDC 
and created a very good 
working relationship.” 

As the auto industry in Ontario 
would have been seriously affected 
if the two car companies had failed, 
the Ontario Ministry of Economic 
Development and Trade quickly 
became involved in the deal as well. 


A team of Justice lawyers 


at Industry Canada 


played a key role in the 


historic restructuring. 


“When this file started it was just 
little old me,” laughs Taschereau. 
“But this looked like it was going to 
be big.” 

It quickly became apparent that 
the Department of Justice needed to 
hire outside counsel with expertise 
in bankruptcy, commercial, corporate 
and American law to supplement 
the in-house talent. 

“We have the subsidiaries in 
Canada but the parent company is 
American, and the bankruptcy filing 
was in the U.S.,” said Legault. “The 
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Absent from the photo is Anne Boudreau. 


agreements are under American 
law and the negotiations were in 
the United States, so we needed to 
have American counsel there.” 

So the Department retained the 
international law firm of McKenna 
Long & Aldridge for the United 
States, and the Toronto legal firm of 
Cassels Brock. Each of the three main 
parties — Industry Canada, EDC, and 
the Province of Ontario — used both 
internal and external counsel to 
assist with the enormous workload. 

“One of the really important 
aspects of this file was being 
able to work with Ontario 
lawyers, EDC lawyers, and all 
of our outside agents. But to 
do so we had to sing the same 
song, we had to be able to 

give consistent legal advice,” 
says Taschereau. 

Legault said his role was in 
essence to coordinate and develop a 
Canadian position or view on the 
various legal questions or agreements 
and to manage counsel. 

“But it was not obvious. The 
Ontario counsel doesn’t report to 
the federal government or to the 
Department of Justice Canada, nor 
do counsel for EDC, which is an 
independent Crown corporation. 
Nevertheless, we had to forge one 
common legal view.” 
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When Chrysler submitted its 
proposal for restructuring to the 
American and Canadian governments, 
it became apparent that in order 
to help out Chrysler Canada, the 
American parent company had 
to be helped first. It had to be 
protected in order for Chrysler 
Canada to survive. 

So the federal government agreed 
to provide funding to Chrysler 
Canada and Chrysler U.S., thus 
allowing for Fiat’s participation in 
the restructuring. Fiat became a 
major shareholder of Chrysler U.S., 
while Chrysler Canada remained 
a subsidiary. 

The reams of documents that 
sit beside Taschereau’s desk are 
testament to the impressive amount 
of work involved in the deal. 

To accomplish all this work, the 
Canadian legal team “camped out” 
in Washington for seven days where 
it concluded the Chrysler transaction. 

Working in Washington 
posed certain challenges for the 
Canadian team. 

Legault says security was often 
an issue, especially for meetings they 
had at the U.S. Treasury, where 
they needed security clearance 
in advance. 

“One time, they had our 
information but didn't process it in 
time, so one of my clients and I were 
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asked to stay out of the building out 
in the street for 45 minutes,” he says. 

“So we went and opened an 
‘office’ on a bench in Lafayette Park 
across from the White House.” 

Taschereau recalls the long hours 
put in at the law firm offices of 
Cadwalader, which was representing 
the U.S. Treasury. 


“We'd go out for dinner at midnight, 


then come back at 2:00 a.m. and 
continue. That went on for seven 
days while we were there,” she says. 

“They had a balcony and I 
remember going outside for a few 
minutes every hour or so to remind 
myself that there was daylight, and 
remember that there were other 
things going on in the world than 
what we were doing.” 

Legault says the Canadian team 
worked 55 hours straight during the 
last 2 days leading up to the closing. 

“Basically, we had to finish 
everything before noon, because at 
noon President Obama was having 
a press conference, and Prime 
Minister Harper was having his 
press conference about 2:00. So, big 
deadline,” he says. 

“We finished the agreement of 
interest to Canada half an hour 
before, and they went on with their 
press conferences.” 

The Chrysler deal wrapped up in 
April and Chrysler was immediately 
put under bankruptcy protection in 
the U.S. When the company emerged 
from that protection, the final closing 
on the new Chrysler took place. 

While Chrysler was under 
bankruptcy protection, the 
Canadian team started working on 
the General Motors restructuring. 

Anne Boudreau at Industry 
Canada Legal Services, counsel 
on the GM file, says that while 
she was able to learn from the 
Chrysler experience, GM posed 
different challenges. 

It wasn't being taken over by 
another company as Chrysler was, 
and the restructuring was massive. 
In fact, it is considered the biggest 
industrial reorganization in history. 
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There were three phases to the 
transaction: pre-bankruptcy, 
bankruptcy, and restructuring. 

At each phase, Boudreau says, 
there were significant negotiations 
and documentation, which involved 
working with the U.S. legal team 
and the U.S. Treasury, as well 
as negotiations with the General 
Motors parent company and 
General Motors Canada. 

“The document list is more than 
60 documents; not two-pagers 
either,” she says. “We had just so 
many documents that there is 
no way that just in-house counsel 
could have done it. 
But, having said that, 
we very actively 
participated, both 
with our colleagues 
and with our clients.” 

An indication of just how 
big this project was occurred 
often whenever Boudreau picked up 
the telephone. 

“There were so many parties 
involved,” she says. “I know on one 
conference call, just before the GM 
deal closed, when I logged in I was 
number 52 on the call, and I was not 
the last. So there was quite a retinue 
of people involved.” 

The Canadian legal team, again 
led by Legault, travelled to New York 
twice for negotiations of the second 
and third phases to meet with the 
representatives of the United States 
Treasury, GM and its lawyers, and 
other key people involved in the 
deal, in addition to innumerable 
other trips to Washington. 

The law firm for General Motors, 
Weil Gotshal, has its own office in 
the GM building on Fifth Avenue, 
so that was where the Canadian 
contingent worked for the duration 
of the New York trips. 

The building is across from 
Central Park, and Boudreau says 
looking at it through the bank of 
windows in the law firm office was 
as Close as she got to the park. 
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“It was about a six-block walk 
down Fifth Avenue from the hotel 
that we stayed at and I'd usually 
atrive there around 8:00 in the 
morning. I think the latest I stayed 
was 3:00 a.m. the following 
morning. But most nights it was 
between 11:00 and 12:00 p.m. 
before I headed back to the hotel. 
All the while, other team members 
focussed on other parts of the deal 
around the clock.” 

She adds: “They were long days. 
I swear they piped oxygen into 
the room. I didn’t feel it until I was 
leaving the building. 


It was very much a team effort - 
within our legal services, 
within Justice, and with the 


other legal counsel. 


“It was an amazing experience, 
because we didn’t all agree, but it 
was very respectful. We had a lot of 
laughs, we became good friends, 
but it was very professional and at 
the end of the day the decisions 
that came out were well-reasoned, 
well-debated, and so it was an 
amazing environment.” 

Taschereau echoes her colleague's 
assessment of the experience. 

“Tt was very much a team 
effort — within our legal services, 
within Justice, and with the other 
legal counsel. If we needed a 
tax expert, we could turn to our tax 
colleagues. If we needed bankruptcy 
expertise, we could turn to our 
experts in the CCAA.” 

Legault will always remember his 
work on the historic file. 

“It’s a success story because of 
the extraordinary work that we did, 
our ability to do the work, to deliver 
on time under incredibly short 
deadlines given the size of the deals 
and to achieve all our results. Of 
course the main goal was to protect 
a whole sector of our economy — 
automobile manufacturing and the 
jobs that go with that.” 
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Prosecutorial Misconduct 
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TTAWA — Robert J. Frater is 

Senior General Counsel with 
the Department of Justice Canada in 
Ottawa. He is currently a member 
of the Ontario Bar, and has in 
the past been a member of both the 
Northwest Territories and Nunavut 
Bars. He has appeared before the 
Supreme Court of Canada and other 
appellate courts on numerous 
occasions, and been counsel on 
many significant cases raising 
prosecutorial misconduct issues, 
such as R. v. Regan and Krieger v. 
The Law Society of Alberta. He has 
written and lectured on a wide 
variety of criminal law topics, and 
was for many years the chief writer/ 
editor of the federal Crown's policy 
manual, the Federal Prosecution 
Deskbook, which has been described 
as “one of the best sources of ethical 
guidance [for prosecutors.]” He is 
also co-author of Drug Offences in 
Canada, Third Edition. 

This is an excerpt from Frater’s 
new book Prosecutorial Misconduct, 
published by Canada Law Book. For 
more information on the book please 
visit http:/www.canadalawbook.ca/ 
catalogue_detail.cfm?ProductID=1265 
or call 1-800-263-2037. 


The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of 
Justice Canada or the Government 
of Canada. 


There is no shortage in Canadian 
law of admonitions to prosecutors 
as to how to conduct themselves. 
For example, the standard ethical 


guide, the Canadian Bar Association's 

Code of Professional Conduct,' 

describes the role in the following way: 
When engaged as a prosecutor, 
the lawyer's prime duty is not to 
seek a conviction, but to present 
before the trial court all available 
credible evidence relevant to 
the alleged crime in order that 
justice may be done through a 
fair trial upon the merits. The 
prosecutor exercises a public 
function involving much 
discretion and power and must 
act fairly and dispassionately... 


This description draws heavily 
on the jurisprudence. Unfortunately, 
it is a jurisprudence that appears to 
be borne of necessity; the cases in 
which judges seek to define the 
role of the prosecutor tend to be 
those involving dubious 
prosecutorial conduct. 

The most authoritative statement 
on the subject is found in the judgment 
of Rand J. of the Supreme Court of 
Canada in Boucher v. The Queen: 

It cannot be over-emphasized 

that the purpose of a criminal 

prosecution is not to obtain 

a conviction; it is to lay before a 

jury what the Crown considers to 

be credible evidence relevant 

to what is alleged to be a crime. 

Counsel have a duty to see that 

all available legal proof of the 

facts is presented: it should be 
done firmly and pressed to its 
legitimate strength but it also 
must be done fairly. The role of 
prosecutor excludes any notion 
of winning or losing; his function 
is a matter of public duty than 
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which in civil life there can be none 
charged with greater personal 
responsibility. It is to be efficiently 
performed with an ingrained 
sense of the dignity, the 
seriousness and the justness 

of judicial proceedings.’ 


The enormously influential 
nature of that statement cannot be 
gainsaid. Not only has it been 
repeated numerous times by the 
Supreme Court itself,? but it also has 
been adopted with approval by the 
House of Lords,’ the Judicial 
Committee of the Privy Council,’ 
the Australian High Court,° the 
Supreme Court of Ireland,’ and 
the South African Constitutional 
Court.® The power of the statement 
lies in its ability to capture succinctly 
a number of essential prosecutorial 
attributes: the overriding commit- 
ment to fairness; the need to 
maintain a sense of professional 


1 Canadian Bar Association, Code of Professional Conduct (2006), chapter 9, para.9 (http://www.cba.org/CBA/activities/code/) 


i) 


(1954] S.C.R. 16, at 23-24. See also Toronto (City) v. C.U.PE., Local 79, [2003] 3 S.C.R. 77, at para.31. 


3 See, for example: Nelles v. Ontario, {1989] 2 S.C.R. 170; CanadianOxy Chemicals Ltd. v. Canada (Attorney General), [1999] 1 S.C.R. 743; R. v. Stinchcombe, 1991} 3 


S.C.R. 326; Proulx v. Quebec (A.G.), [2001] 3 S.C.R. 9 


4 R.v.H.{2004] 1 AIL E.R. 1269 (H.L.); R. v. Boyd [2002] 3 All E.R. 1074 


[2003] 1 WLR 1545 (B.C.) 
6 [2007] HCA 30 
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5 Randall v. The Queen (Cayman Islands) {2002} 1 W.L.R. 2237 (P.C.); Ramdhanie and Ors v.The State (Trinidad and Tobago) [2006] 1 WLR 796 (P.C.);Benedotto v. R. 
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detachment from the result of 
cases; the recognition of the gravity 
of prosecutorial authority; and 

the importance of presenting the 
Crown's case in its best light. It takes 
good judgment and firm resolve 

in order to adhere to those values in 
every Case a prosecutor touches. 


The prosecutor exercises a public 
function involving much 
discretion and power and must 
act fairly and dispassionately. 


The leading American statements 
on the role of the prosecutor are 
quite similar. The American Bar 
Association’s Criminal Justice 
Section Standards say that “[t]he 
duty of the prosecutor is to seek 
justice, not merely to convict.”® 
The classic judicial pronouncement 
is that of Supreme Court 
Justice Sutherland: 

The United States Attorney is the 

representative not of an ordinary 

party to a controversy, but ofa 
sovereignty whose obligation to 
govern impartially is as compelling 
as its obligation to govern at all; 
and whose interest, therefore, in 

a criminal prosecution is not that 

it shall win a case, but that justice 

shall be done. As such, he is ina 
peculiar and very definite sense 
the servant of the law, the 
twofold aim of which is that guilt 
shall not escape or innocence 
suffer. He may prosecute with 
earnestness and vigor — indeed, 
he should do so. But, while he 
may strike hard blows, he is not 


7 DPPv.D.O. [2006] IESC 12 
8  S. v. Shaik [2007] ZACC 19 


at liberty to strike foul ones. It is 
as much his duty to refrain from 
improper methods calculated to 
produce a wrongful conviction 

as it is to use every legitimate 
means to bring about a just one.'° 


The Canadian statements differ 
from their American counterparts 
only perhaps in 
the extent to which 
they address the 
propriety of 
seeking conviction. 
While the nuance 
is perhaps slight, the 
Canadian statements are slightly 
more firm in their attempt to 
restrain a prosecutorial mindset 
that focuses on conviction above all. 
The foregoing statements do not 
exclude the notion of vigorous 
advocacy on behalf of the Crown. To 
paraphrase Ontario Court of Appeal 
Justice Moldaver, a criminal trial 
is not a tea party, and counsel are 
entitled to put their best foot 
forward.'! In R. v. Cook, Madame 
Justice LHeureux-Dubé said this 
of Crown advocacy: 
Nor should it be assumed that 
the Crown cannot act as a strong 
advocate within this adversarial 
process. In that regard, it is 
both permissible and desirable 
that it vigorously pursue a 
legitimate result to the best of its 
ability. Indeed, this is a critical 
element of this country’s 
criminal law mechanism. ..'” 


Vigorous advocacy may come 
at a personal cost. Former Supreme 
Court Justice Peter Cory, in his 
report for the Sophonow Inquiry, 
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noted that Crown “must proceed 
with the case against the accused 
fairly and courageously... even in 
the face of threats and attempts 
at intimidation.” 

That “Crown culture” in Canada 
has regarded successful prosecu- 
tions as a standard for measuring 
professional performance was the 
subject of concern expressed by 
former Chief Justice Antonio Lamer, 
in his inquiry into certain wrongful 
convictions in Newfoundland: 

A prosecutor who is not “winning” 

a significant number of cases will 

be viewed as lacking advocacy 

skills or exercising poor judgment 
in proceeding with charges. It is 
also counter-intuitive to suggest 
that after all of the time and 
effort devoted to the preparation 
and presentation of a case, an 
attorney would normally be 
indifferent to the outcome.”* && 


9 ABA Standards for Criminal Justice: Prosecution and Defense Function, 3d ed.,(1993), “Prosecution Function,” s.3-1.2 (http://www.abanet.org/crimjust/stan- 


dards/pfunc_toc.html) 
10 Berger v. United States, 295 US 78 at 88(1935) 


1l R.v. Baltrusaitis (2002), 162 C.C.C. (3d) 539 (Ont.C.A.) at para.34 
12 R.v. Cook (1997), 114 C.C.C. (3d) 481 (S.C.C.), at para.21 


13 Government of Manitoba, The Inquiry regarding Thomas Sophonow, (Peter de C. Cory, Commissioner) (2000), “ The Role of Crown Counsel in the Administra- 
tion of Justice,” (http://www.gov.mb.ca/justice/publications/sophonow/crown/index.html) (“Sophonow Inquiry”) 


14 Government of Newfoundland and Labrador, The Lamer Commission of Inquiry Pertaining to the Cases of Ronald Dalton, Gregory Parsons, and Randy Druken, 
p.135 (“Lamer Inquiry Report’) (http://www.justice.gov.nl.ca/just/lamer/) 
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An Effective Agent for Change 


Uniform Law Conference of Canada fosters a stronger, 
more cohesive justice system 


by Peter McKinnon 


See 0 6 0b Ob Oe Fb 66 0.6 b 6 6 6 6 Ole 6 0 06 0. 406 © 6, G orlete ele) crore Oe 1e oO vere en ere TONS Te, 0) Sh O10) 81000) 806 eee ae ie a 


TTAWA - For Catherine Kane, 

participating every year in the 
annual meeting of the Uniform Law 
Conference of Canada (ULCC) has 
been a career highlight. 

Although little known outside 
legal circles, the ULCC is a driving 
force for change in criminal and 
civil law. 

“The ULCC provides an oppor- 
tunity for the men and women 
who serve on the front lines of our 
criminal justice system — prosecutors, 
defence attorneys and judges — to 
consider ways to make the system 
more efficient and effective,” says 
Kane, Senior General Counsel in the 
Criminal Law Policy Section of 
the Department of Justice Canada 
and current senior federal delegate 
to the ULCC’s criminal section. 

“For five days each year, we have 
the opportunity to discuss and 
debate challenging and pertinent 
legal issues openly and candidly. 
The sessions are always enlight- 
ening and stimulating although 
sometimes exhausting as well.” 

Created in 1918, the ULCC is an 
independent group that strives to 
harmonize provincial and territorial 
legislation, and to improve the 
effectiveness of federal criminal law. 

The provinces, territories and 
federal government fund the ULCC 
and delegates — usually government 
policy makers and prosecutors, 
defence and other private sector 
counsel, law reform bodies, 
academics, and members of the 
judiciary— meet once a year to 
examine technical aspects of 
criminal law and recommend 
improvements and to develop 
modern, harmonized 
model legislation. 
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Delegates to the 2009 Uniform Law Conference of Canada outside the Supreme Court 


of Canada 


“The ULCC contributes to the 
improvement of Canada’s criminal 
justice system,” says Stéphanie 
O’Connor, Counsel with the Criminal 
Law Policy Section and secretary of 
the ULCC’s criminal section. 

“The ULCC’s substantial value is 
rooted in the practical experience 
and professional expertise of 
delegates. They bring their skill and 
knowledge to bear on current 
and emerging legal issues.” 


Fostering the 
evolution of both 
criminal and civil law 


The ULCC operates in separate 
criminal and civil sections. 

The civil section develops 
uniform statutes for the consider- 
ation of provincial and territorial 
legislatures. Over its history, more 
than 100 of these statutes have been 
adopted on subjects ranging from 
apologies to wills and covering most 
commercial matters. 


Winter 2009 


Harmonization of the law among 
jurisdictions benefits all Canadians, 
according to Kathryn Sabo, General 
Counsel with the Department's 
International Private Law Section 
and past president of the ULCC. 

Sabo currently serves as the chief 
federal representative to the ULCC’s 
civil section. 

“This is especially important 
where international commercial 
treaties are concerned because 
commercial law falls mainly under 
provincial jurisdiction,” she says. 
“The ULCC is the best forum to 
develop the legislation that provinces 
and territories need to implement 
these treaties.” 

The ULCC’s criminal section 
focuses on criminal law, which falls 
under federal jurisdiction. Delegates 
examine deficiencies, defects and 
gaps in existing criminal law, along 
with issues related to the judicial 
interpretation of the law. 

The ULCC often recommends 
amendments to the Criminal Code; 
several of these amendments, for 
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example, became law when Bill 
C-13 was given Royal Assent in 
May 2008. 


ULCC work informs 
amendments to 
Criminal Code 


Bill C-13, inspired by ULCC 
deliberations, modernized Canada’s 
criminal justice system by facili- 
tating the use of technology and 
by consolidating and rationalizing 
existing provisions. Among the 
many amendments included were 
those to: 
¢ permit the use of telecommuni- 

cation to forward warrants 

to other jurisdictions for the 

purpose of endorsement 

and execution; 


* empower courts to order, 
after conviction of a person of 
the offence of internet luring 
of children, the forfeiture of 
computers and other things 
used in connection with the 
offence; and 


www.canada.justice.gc.ca 


e re-classify the offence of 
possession of break-and-enter 
instruments into a dual 
procedure offence, supporting 
prosecution by either indictment 
or summary conviction. 


Debating 
consequential issues 
and ideas 


The agenda for each ULCC 
annual meeting, typically held 
in August, includes resolutions 
submitted by delegations. 

The meeting of the Criminal 
Section produces final resolutions 
that recommend specific amend- 
ments or statutes, or move for an 
extended examination of a particular 
issue, often by a working group. 

The Minister of Justice and senior 
departmental officials monitor 
ULCC recommendations closely. 

Delegations host the annual 
meetings on a rotating basis. The 
2009 session, held in Ottawa and 
hosted by the Department of Justice 
for the first time in more than a 
decade, attracted some 75 delegates. 
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illustration: Kaméléons & Cie 


Resolutions debated by delegates 
to the criminal section this year 
touched on issues such as the 
definition of private communi- 
cations, the appropriate use of 
disclosure materials, and the 
retention and destruction of child 
pornography. One resolution 
proposed to increase penalties 
for witnesses found to be in 
contempt because they failed to 
appear in court. 

Greg DelBigio, Vancouver 
defence lawyer, appreciates the 
value of the ULCC. 

“To be effective, the law, especially 
criminal law, must continually 
respond to changes in society,” 
says DelBigio, who has attended 
several ULCC sessions on behalf 
of the Canadian Bar Association 
and testified before numerous 
parliamentary committees consid- 
ering proposed amendments to 
the Criminal Code. 

“The ULCC is a valuable forum 
that’s steeped in history and helps 
make Canada’s justice system more 
responsive, relevant, and effective.” @ 
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Putting Together the 2009 


Budget Bill 


by Season Osborne 
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TTAWA - The 2009 federal 

budget was unprecedented — 
not only in economic but in legal 
terms as well. 

Canada’s Economic Action Plan, 
tabled in the House of Commons 
on January 27, promised billions of 
dollars in stimulus spending, and 
required changes to numerous 
existing laws. 

Usually, there is about a month 
between the tabling of a budget and 
the introduction of the legislation 
or bill to implement that budget. 

But this year, Bill C-10, the 
Budget Implementation Act, 2009, 
was introduced on February 6 — 
just one week after the budget 
was released. 

Moreover, the budget bill was 
552 pages long, affected other 
legislation — such as the Canadian 
Human Rights Act, Employment 
Insurance Act, the Navigable Waters 
Protection Act, and the Competition 
Act — and included three new acts. 

“Never has such a huge omnibus 
budget bill been tabled before, 
affecting 50 pieces of legislation,” 
says Valerie Hughes, Assistant 
Deputy Minister and Counsel to 
the Department of Finance. 

“Tt was historic from an economic 
perspective, but it was also historic 
from a legal perspective.” 

Putting together the annual 
budget bill is normally a big project, 
but this year the task was enormous. 

Hughes says the extraordinarily 
quick timing between the tabling of 
the budget and the introduction 
of the bill was dictated by the 
legislative calendar. In order to get 
the budget’s stimulus package 
implemented, the bill had to go 
through the entire legislative 
process in both the Commons 
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and Senate — all before Parliament 
adjourned for the spring recess. 

“T think the biggest problem with 
only having a turnaround of a week 
is that we were developing drafts 
of the bill as the policy was being 
developed,” says Hughes. “So, while 
the client is refining and sometimes 
re-doing the policy, we were 
rewriting the bill as we go.” 

Clare Scullion, General Counsel 
in the Department of Finance's 
General Legal Services, has worked 
on six budgets and says this one 
was the most intense because of the 
tight deadlines. 

“It used to be that the client 
(the Department of Finance) would 
prepare the budget and then they 
would sit down and think about 
what they wanted to put in the 
budget bill. This year, we had to 
prepare the budget bill at the same 
time as the client was preparing 
the budget. And the client was 
just swamped.” 

Department of Justice lawyers in 
Finance's General Legal Services 
work with their clients to develop 
the policy for the budget and the 
legislative drafting instructions that 
are provided to the legislative drafters 
in the Legislation Section of the 
Legislative Services Branch. 

Legislative Counsel Michael 
Audet, one of the coordinators 
overseeing the drafting of the 2009 
budget bill, says that the most 
efficient means of doing the job 
is to have the policy experts and 
their counsel right there while the 
drafters are working. 

“They sit and explain exactly 
what the policy is, what the 
objective is, and they can answer 
our questions and make policy 
decisions on the spot,” says Audet. 
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. 
Valerie Hughes, Assistant Deputy Minister and 
Counsel to the Department of Finance 


“Given our new deadlines, it 
became obvious that the days when 
we would meet with our instructing 
officers and then go back in our 
offices and develop the text are 
gone. That would take months, so 
we just put everybody in a room 
now and work together.” 

Twenty-three of the 28 legislative 
drafters in the Department’s 
Legislation Section worked around 
the clock to finish Bill C-10 on time. 

“Weekends looked like Wednesday 
afternoon in here,” jokes Luc Vachon, 
Legislative Counsel and drafting 
coordinator. “It is not customary to 
have so many people working such 
long hours.” 

Once the budget bill was drafted, 
it was reviewed by jurilinguists, the 
legal language specialists, to ensure 
that the French and English versions 
had the same meaning from a legal 
perspective. Editors made sure that 
certain drafting conventions were 
properly applied and that the bill 
followed a uniformity required by 
Canada’s statutes. 
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“Our jurilinguists, our revisers, 
our informatics personnel — those 
people did an incredible job so that 
we'd get it ready in time. They are 
the quality control people. We had 
so little time that they had more 
work to do to make it look like a 
bill,” says Vachon. 

But despite any time limits, 
Vachon says the standards that 
apply to the drafters’ work are 
always kept in mind. 


Scullion is emphatic that putting 
together the budget bill was a huge 
team effort. 

“There was no one person who 
got it done. The client obviously had 
a big input into the budget bill, so 
they worked with the drafters and 
with General Legal Services.” 

However, now that an omnibus 
budget bill has been tabled and 
passed, will the legislative team be 


Canada’s Citizen of 
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TTAWA - Justice Minister Rob 

Nicholson was recently 
presented with the Mothers Against 
Drunk Driving (MADD) Canada’s 
Citizen of Distinction Award. 

The award from MADD was in 
large part in recognition of the 
advances made in fighting impaired 
driving through the Tackling Violent 
Crime Act, introduced in Parliament 
by Minister Nicholson. The Act 
contained important impaired 
driving provisions which came into 
effect on July 2, 2008. 

The presentation of the award 
was made at MADD’s National 
Chapter Leadership Conference in 
September, where Nicholson gave 
the keynote address, focussing 
on impaired driving legislation, 
sentencing, criminal justice policy, 
and victims’ issues. 

The award “recognizes individuals, 
groups or organizations that make 
major contributions to the fight 
against impaired driving,” said 
Margaret Miller, MADD Canada’s 
National President. 

“On behalf of MADD Canada 
and victims of impaired driving, we 
are very pleased to honour Minister 
Nicholson for everything he and 
his Ministry have done to advance 
anti-impaired driving measures 
in this country.” 
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called upon to perform the same 
task next year? 

Valerie Hughes thinks so. 

“We are victims of our own 
success,” she says. “Usually the 
budget bill takes months, but now 
it is lightning fast, and the public 
servants delivered it lightning fast. 
That’s a challenge because we'll 
have to do it again.” © 


MADD Canada’s National President Margaret Miller presents award to 
Justice Minister Rob Nicholson 


Nicholson said MADD Canada’s 
efforts have “greatly contributed to 
the reduction in the carnage caused 
by impaired driving over the past 
25 years.” 

“Thanks to its involvement, 
our police forces now have more 
ways to detect and investigate 
drug-impaired driving and 
offenders face stronger penalties 
for impaired driving.” 

Prior to the Tackling Violent Crime 
Act’s specific Drug Recognition 
Evaluation (DRE) amendment, 
police officers essentially had to rely 
on evidence of drug-impaired 
driving “falling into their lap.” While 
the Supreme Court of Canada had 
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upheld the constitutionality of the 
police using voluntary sobriety tests, 
there was no requirement for a 
driver to comply with requests for 
such tests, as there was and is 

for breath or blood testing for the 
presence of alcohol. 

MADD Canada is a national 
charitable organization that is 
committed to stopping impaired 
driving and supporting the 
victims of this violent crime. With 
volunteer-driven groups in more 
than 100 communities across 
Canada, MADD Canada aims to 
offer support services to victims, 
heighten awareness of the dangers 
of impaired driving, and save lives 
and prevent injuries on our roads. 
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A Cop, a Football Club and 
Corporate Enterprise 


by Dawolu Saul 
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ORONTO - In the good-cop/bad- 
cop scenario, Constable Andria 
Cowan is definitely the good cop. 

At first glance, Cowan does not 
come across as a tough-as-nails 
police officer with more than a 
decade's worth of experience behind 
her. But that works with young 
people who have come in conflict 
with the law. 

“We need to care about all of our 
youth, not just the good ones, not 
just the ones that are doing well in 
school or come from good families, 
the 37-year-old Toronto Police 
Service officer says. 

“We have to help the ones that 
aren't doing well in school, the ones 
that are living and breathing violence. 
We have to care about them all.” 

Cowan’s compassion for young 
people, and her passion for her 
involvement with the Toronto Argos 
Foundation Youth Mentorship 
Program, have earned her the 
Minister of Justice National Youth 
Justice Policing Award for 2009. 

The award, sponsored by the 
Department of Justice Canada in 
collaboration with the Canadian 
Association of Chiefs of Police 
(CACP), recognizes the efforts of 
police officers who take the initiative 
to explore innovative and meaningful 
ways of dealing with youth who 
come into conflict with the law. 

The award was presented in 
Charlottetown in August by Justice 
Minister Rob Nicholson. 

Cowan first began working with 
young people in the early 1990s 
after joining the Toronto Police 
Service in the Major Crime Unit at 
41 Division, a job that opened her 
eyes to both sides of the devastating 
effects that young people were 
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Constable Andria Cowan receives award from Justice Minister Rob Nicholson 


experiencing — as both victims and 
those accused of crime. 

“It was when I started to deeply 
investigate violent crimes where 
young people were involved that 
I realized I needed to do more then 
just successfully prosecute offenders,” 
says Cowan, herself a mother ofa 
10-year-old. 

Her enthusiasm to make a 
difference drew her to volunteering 
with young people. 

In order to deepen her under- 
standing of children’s mental health, 
she joined the Board of Directors for 
East Metro Youth Services. It was this 
decision that put in motion events 
that led to her receiving the award. 

Shortly after joining East Metro 
in 2005, Cowan was invited to join 
the Argos Foundation, the football 
club’s charitable arm. It was there 
that she met other concerned 
citizens who shared a desire to curb 
the significant escalation of gun 
violence that had plagued the 
streets of Toronto. 
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And it was there where the Stop 
the Violence initiative was born. 

Through the initiative’s Youth 
Mentorship Program, Toronto 
Argonaut players visit with and 
mentor youth inside a full-custody 
youth centre. 

This effort began as a pilot 
project in 2006 with a start-up grant 
from the Department of Justice 
through the Youth Justice Renewal 
Fund. The program is now in its 
fourth year at Sprucedale Youth 
Detention Centre in Simcoe and will 
transition into the Roy McMurtry 
Centre in Brampton as part of its 
core programming for male 
youthful offenders. 

According to Cowan, the main 
strengths of the program rely on 
two things: “the positive and 
supportive partnership that we have 
shared with Youth Justice and 
Ontario’s Ministry of Children and 
Youth Services, and the quality 
of Argo players who participate in 
the program.” 
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Now vice-chair of the Argos 
Foundation, she firmly believes that 
this program exemplifies what can 
happen when organizations share a 
mission to make positive change. 

“I believe the reason that this 
program is effective and successful is 
because all of us truly work together 
and support each other, with the 
kids’ best interest at the forefront,” 
says Cowan, who encourages anyone 
trying to create a project for young 
people to “think big and be creative.” 

Her greatest challenge, however, 
is convincing the rest of the world 
to believe in these youth as she does. 

Once involved, the program 
challenges those who decide to get 
involved to really work through 


the stigma and bias they may have 
toward youth offenders. 

Cowan would like to see the 
program expanded across 
the Canadian Football League. 

“I wish that other teams would 
invest in youth like the Argos have, 
especially since this program has 
been so effective and has really helped 
young men change their lives.” 

In addition to her work with 
the Argos Foundation, Cowan is 
an active community volunteer, 
serving as a member of the Anti- 
Doping Disciplinary Committee 
for the Ontario Hockey League 
and Chair for the Bond Academy 
School Council. 

“Constable Cowan has 
demonstrated a commitment and 
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enthusiasm that can serve as an 
example to us all as we develop new 
ways to support youth justice,” 
Nicholson said in presenting 

the award. 

“Police officers across this 
country play a pivotal role as they 
guide our youth to make smart 
choices and choose the right path. 
Our communities continue to 
benefit from their unique experiences, 
their innovation in policing and 
their extensive expertise.” 

For more information about the 
award, the winner, and to watch this 
year’s video, visit the Department 
of Justice Internet site at http:// 
canada.justice.gc.ca/eng/pi/yj-jj/ 
awards-prix/awards-prix.html © 


Tenth Annual Justicia Awards 
Presented for Legal Reporting 
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Peter McKnight of the Vancouver 
Sun and a team from Global News 
Calgary are the winners of the 
tenth annual Justicia Awards for 
Excellence in Journalism. 

Special certificates of merit were 
also awarded by the independent 
panel of judges to Brian Myles 
of Le Devoir and Karen Pauls, 
Marisa Dragani and Jason Ho of 
CBC National News. 

The Justicia Awards are sponsored 
by the Canadian Bar Association 
(CBA) and the Department of Justice 
Canada. The Awards recognize 
outstanding journalism that fosters 
public awareness and understanding 
of any aspect of the Canadian justice 
system and the roles played by 
institutions and participants in the 
legal system. 


Broadcast 


A team from Global TV Calgary, 
including reporter Mia Sosiak, 
photographers George Glen and 
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Bruce Aalhus, and editor Joe McDaid, 
is the winner in the broadcast 
category for a November 2008 series 
“Court of Hope” on Calgary’s Drug 
Treatment Court. 

Reporter Mia Sosiak fought for 
five months for permission to bring 
her cameras into the court, which 
shows how the justice system is 
creatively adapting to the reality 
out on the streets. 

The Justicia jury praised the “gritty 
and insightful” broadcast which 
gave the public “an inside look into 
this innovative and alternative form 
of justice. It depicts the life of addicts 
living on the streets and the police 
who struggle with the problem in 
a realistic and sympathetic way. It 
involved the judiciary, the police, 
addicts, the Crown, families, people 
on the street and even an NHL star.” 

A certificate of merit was 
awarded to CBC Radio national 
news reporter Karen Pauls, CBC TV 
national reporter Marisa Dragani 
and national TV producer Jason Ho 
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for their reports “Not Criminally 
Responsible.” The stories ran on 
CBC Radio and CBC TV's The 
National in conjunction with 

the trial of Vince Li, the man 
accused of killing and beheading a 
man on a Greyhound bus. The 
reports explained why the verdict of 
Not Criminally Responsible (NCR) 
exists as a necessary tool in the 
justice system to deal with mental 
illness and criminal acts. 

The jury said the reports were a 
“powerful, balanced and insightful” 
look at an issue which is difficult 
for the public to grasp. The reports 
explained the law “while giving a 
human aspect to the issue through 
a heart-wrenching victim's story 
and a thought-provoking interview 
with a murderer found NCR.” 


Peter McKnight of the Vancouver 
Sun is the winner in the print category 
for three columns on crime and 
punishment published in February 
and March 2009. The articles looked 
at issues such as the responsibility 
of the media in reporting on crime, 
the NCR verdict and the trend 
toward “governing through crime.” 

The Justicia jury praised 
McKnight’s “interesting take” on the 
issues and said he backs up his 
opinions with studies and statistics 
and “writes in a way that is 
appealing and easy to follow.” 

McKnight also won the Justicia 
Award in 2006. 

The judges also awarded a 
certificate of merit to Brian Myles 
of Le Devoir for his December 2008 
series of articles “Dix ans de 


médiation au Québec” on the tenth 
anniversary of civil mediation in 
Quebec. Through interviews with 
judges, this series of articles gave 

a detailed explanation of how 
mediation, as an evolving alternative 
method of dispute resolution, saves 
time and money while giving 
citizens better access to justice 
and allowing more satisfactory 
outcomes for the parties involved. 

The Justicia judges said the 
“well-written, easy-to-read and 
illuminating” articles were appealing 
to the public because they explained 
a relatively new way of dealing with 
court cases by giving concrete and 
pertinent examples. 

The entries were judged by Judge 
Sean Dunnigan of the Provincial 
Court of Alberta, Ottawa lawyer and 
legal translator Stéphanie-Claude 
Bouchard and Lisa Taylor, a Toronto 
lawyer and journalism instructor. 

Last year’s winners were: 

Don Butler of the Ottawa Citizen, 
for his stories which examined the 
persistence of public support for 
tough-on-crime policies advocated 
by elected officials; and reporter 
Madeleine Roy and producer 
Mireille Ledoux for their report 
‘Justice pour Anas” on Radio- 
Canada’s Emission Enquéte, which 
examined the circumstances 
surrounding the 2005 shooting 
death of a 25-year-old Montrealer 
at the hands of a police officer. 

The criteria for judging entries are 
accuracy, effectiveness in explaining 
legal issues to the public, informa- 
tional value, insight and originality. 
This year’s submissions were 
published or broadcast between 
May 16, 2008 and May 15, 2009. 


| Editor’s Note 


A story in the Spring 2009 issue of justice canada about the appointment of 


| Meg Kinnear as Secretary-General of the International Centre for Settlement 
| of Investment Disputes at the World Bank referred to the Convention on the 


Settlement of Investment Disputes Between States and Nationals of Other States. 


| The article did not indicate that Canada has not yet ratified the Convention. 
Thanks to an observant reader for pointing this out. 
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Justice Canada Unit — 
Leads Effort to Pursue 
War Criminals 
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TTAWA - Last fall, Désiré 
Munyaneza was given the harshest 
penalty under Canadian law - life 
in prison. 

The Rwandan man was convicted 
of seven counts of genocide, war 
crimes and crimes against humanity 
for atrocities committed in 1994 
during Rwanda’s civil war. 

It was first successful prosecution 
under the Crimes Against Humanity 
and War Crimes Act, which came into 
force in 2000. 

And while the conviction and 
subsequent life sentence are under 
appeal, the investigation and 
prosecution represent a milestone in 
the international effort to pursue war 
criminals and hold them accountable 
for their actions. 

The case also demonstrates the 
effectiveness of the collaborative 
model Canada uses to identify, 
investigate and prosecute war crimes 
and crimes against humanity. The 


Department of Justice 
Canada 


model involves close cooperation 
among four partners: the Department 
of Justice Canada, the Royal Canadian 
Mounted Police (RCMP), the Canada 
Border Services Agency (CBSA) 

and Citizenship and Immigration 
Canada (CIC). 

Although each agency performs 
discrete functions (the RCMP 
investigates criminal cases, the CBSA 
applies immigration remedies and 
CIC screens overseas), they meet 
regularly to review particular files 
and share information. 

“This collaboration is essential to 
success,” says Terry Beitner, Director 
of the Department of Justice’s War Crimes 
and Crimes Against Humanity Unit. 

“Investigating a particular allegation 
typically generates information that 
is valuable to other cases. And the 
different mandates of the partners 
enables us to bring a broad perspec- 
tive to the challenges associated with 
pursuing war criminals.” 


Ministére de la Justice 
Canada 
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Department of 
Justice’s War 
Crimes Unit 


Beitner appreciates the 
advantages of Canada’s current 
approach to war crimes. 

He first joined the Unit in 1990, 
shortly after it was created, then 
left to work in private practice. He 
rejoined the unit in 1997 and rose 
to Director in 2000. 

“As someone passionate about 
the law, I can’t imagine a more 
stimulating or rewarding job,” he 
says. “Along with the intellectual 
challenge of solving legal complex- 
ities, there’s also the emotional 
challenge of dealing with the often 
searing, gut-wrenching testimony of 
survivors. I feel privileged to work 
on these cases.” 


“As someone passionate about 
the law, I can’t imagine a more 
stimulating or rewarding job.” 


— Terry Beitner, Director, War Crimes 


and Crimes Against Humanity Unit 


Beitner leads a multidisciplinary 
team of approximately 30 people 
that includes lawyers with expertise 
in criminal, immigration and 
international law, analysts 
and historians specializing in 
specific foreign conflicts, and 
administrative and support staff. 

The Unit provides legal advice 
to the other federal partners and 
supports the work of investigators 
and prosecutors in the Public 
Prosecution Service of Canada. 


World War II 
atrocities inspire 
first prosecutions 
of war criminals 
The concept of holding individuals 


to account for atrocities committed 
in wartime is relatively new. 
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In the wake of the Second World 
War, the Nuremberg Trials and 
Tokyo Tribunal marked the first 
time that multiple countries 
collaborated in a process to punish 
individual war criminals. 

In the decades that followed, 
however, this international 
collaboration largely dissipated, 
and relatively little was done to 
identify and pursue perpetrators of 
atrocities. An unknown number 
immigrated to countries such 
as Canada, Australia and the 
United States. 

In response to concerns about 
the presence of war criminals in 
this country, the federal government 
appointed the Deschénes 
Commission of Inquiry on War 
Criminals in the 1980s. 

The commission's report inspired 
anew, more proactive approach: 
the Department of 

Justice and RCMP 
established dedicated 
units to investigate 
alleged war criminals 
in Canada. 
Although four 
investigations led 
to charges under 
the Criminal Code, 
none of the ensuing trials 
yielded convictions. 

“Prosecuting someone in Canada 
for crimes committed in another 
country is a complex undertaking,” 
says Beitner. “Evidence must be 
gathered in other countries and 
meet Canada’s exacting standards 
in criminal cases. And pursuing 
these cases typically requires the 
cooperation of other countries, 
something that demands continuous 
effort to establish and maintain 
positive international relations.” 

The failure to secure convictions, 
along with concerns that war 
criminals might be among the 
growing number of refugees fleeing 
to Canada from conflicts abroad, 
led authorities to pursue other 
remedies, such as revocation 
of citizenship. 
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Terry Beitner 


Rather than trying to mount an 
effective criminal case against 
an alleged war criminal, officials 
attempted to prove that the person 
had entered Canada or obtained 
citizenship through fraud 
or misrepresentation. 

This approach proved successful 
and became an important compon- 
ent of Canada’s larger strategy. Thus, 
since the beginning of the program, 
the Department of Justice examined 
more than 1,800 files. Investigations 
were completed in 145 files and 
from those deportation or citizenship 
revocation proceedings were begun 
in approximately two dozen cases. 


Canada leads 
international effort 
against war criminals 


During this period, the inter- 
national community also beefed up 
its efforts to identify and prosecute 
war criminals. 

The United Nations established 
special international courts to 
consider allegations of war crimes 
committed in the former Yugoslavia, 
Sierra Leone and Rwanda. These 
efforts culminated in the creation 
of the International Criminal Court 
(ICC). The Rome Statute, which 
created the ICC, came into force when 
the 60" country ratified it in 2002. 


www.canada.justice.gc.ca 
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Canada became the first country 
to incorporate the provisions of 
the ICC Statute into domestic law 
with the proclamation of the Crimes 
Against Humanity and War 
Crimes Act. 

Canadian case law also 
influences international efforts. 
A 2003 guideline on the status of 
refugees issued by the UN High 
Commissioner for Refugees, for 
instance, refers directly to the 
concept of complicity described in 
the 1992 Federal Court of Canada 
decision in Ramirez v. Canada. 


The War Crimes Program's 
integrated, broad approach 
continues to yield results. 


Today, Canada’s War Crimes 
Program relies on a variety of 
remedies to pursue, investigate and 
punish alleged war criminals. 


www.canada.justice.gc.ca 


Some are pre-emptive, such as the 
denial of visa applications and 
access to Canada’s refugee- 
determination system. 

Other remedies include criminal 
prosecution under Canadian 
law, extradition to a foreign 
government and surrender to 
an international tribunal. 

The cases are complex, expensive 
and time-consuming. 

The trial of Munyaneza, for 
example, heard testimony from 
66 witnesses, took place in four 
countries over three years and cost 
approximately $4 million. 

But this integrated, 
broad approach continues 
to yield results. 

While only a handful of 

Second World War cases 
remain active, the Program 
maintains upwards of 
2,000 active cases related to 
subsequent conflicts such as the 
war that followed the breakup of 
the former Yugoslavia in 1991. 
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During 2006-2007, Canada 
prevented 361 persons allegedly 
involved in war crimes from 
entering the country and refused 
290 resident visa applications. 

In November, for the second 
time, war crimes charges were laid 
against a 37-year-old Rwandan 
refugee who has been living in 
Windsor, Ontario. 

And in the recent Speech from 
the Throne, the Government 
pledged to “introduce legislation 
to speed up the revocation of 
citizenship of those who have 
concealed their war crimes.” 

“As the partners amass more 
information and expertise, it gets 
easier to identify and pursue war 
criminals,” says Beitner. 

“We're now able to compare new 
allegations with existing records 
about what occurred at a particular 
place and time. Once enough 
countries join in this effort, war 
criminals will simply have no place 
left to hide.” & 
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Toward a More Inclusive, 
Representative Workforce 


Department of Justice Canada employees an increasingly diverse group 


by Peter McKinnon 
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TTAWA - For Donna Miller, 

there is a direct connection 
between the composition of the 
Department of Justice Canada’s 
workforce and the health of 
Canada’s democracy. 

“The work done by our 
Department — such as drafting 
legislation, providing legal advice 
to policymakers and supporting 
the delivery of legal services across 
client departments — is central to 
both our system of justice and our 
democracy,” says Miller, the 
Department’s Associate Deputy 
Minister and Employment 
Equity Champion. 

“The more that the people doing 
this work reflect and represent 
the general population, the more 
relevant and effective are the 
services we provide Canadians.” 

To help modernize the 
Department's corporate culture and 
make its workforce more inclusive 
and reflective of Canada’s diverse 
population, the Diversity Awareness 
Initiative was launched in 2008. 

“With diversity being a top priority 
of the Department, it is critical that 
managers and employees have the 
knowledge, information and tools 
to create a workplace that is diverse, 
inclusive and free of racism and 
discrimination,” says Miller. 

This strategic, comprehensive 
approach combines relevant 
quantitative goals and performance 
measures with qualitative initiatives 
to improve recruitment, career 
development and awareness of 
diversity issues. 

The three-year project has 
seen all Department managers 
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complete mandatory 
diversity training. 

During the two-day course, 
managers learn how to recruit and 
develop qualified candidates from 
employment equity (EE) designated 
groups — visible minorities, 
Aboriginal peoples, persons with 
disabilities and women. Participants 
receive a copy of the departmental 
Employment Equity Toolkit for 
Managers that provides compre- 
hensive and practical information 
to assist managers in implementing 
EE more efficiently in their work 
areas, while promoting sound 
practices to foster effective and 
fulfilling work for all employees. 

The second phase of the 
Initiative will raise the awareness of 
employees across the Department 
of the importance and value of an 
inclusive workforce that reflects 
Canada’s population. The Department 
is planning to hold approximately 
20 full-day forums across the 
regions over the course of 2010-11. 

“T think one of the biggest factors 
contributing to change is that 
mid-level managers — the people 
most responsible for hiring and 
promotions — now have the tools 
they need to incorporate diversity 
considerations into the decisions 
they make,” says Miller. 

But identifying and hiring strong 
candidates is only part of the 
solution, Miller says. The Department 
must also nurture the careers of 
employees from designated groups 
so they can help replace the large 
number of public servants due to 
retire in the next decade. 

To this end, the Department 
has created two programs geared 
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to career development and 
leadership renewal. 

The Justice Leaders of Tomorrow 
Program combines leadership and 
management training with practical 
experience acquired on the job. The 
two-year program includes full-time 
language training, classroom learning, 
coaching and job assignments and 
is designed to “prepare the next 
generation of leaders to face the 
challenges of tomorrow.” 

Significantly, of the 20 employees 
admitted to the program for 
2010-2011, 11 are members of 
designated groups. 

The Department’s new mentoring 
program already has 680 participants, 
or more than 13 percent of employees. 
It encourages employees to identify 
specific career interests and goals, 
pairs them with appropriate 
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partners in the Department and 
monitors progress regularly. 

Members of designated groups 
comprise approximately one 
third of all mentor participants. 

Recruitment of candidates 
from designated groups continues 
to be key to the diversity strategy. 

The Department is taking a 
number of steps to help meet 
its recruitment goals; some are 
administrative — such as compiling 
pools of qualified candidates and 
making them available to managers, 
or concentrating recruitment efforts 
in regions of the country with 
relatively large numbers of people 
who belong to designated groups. 

Other activities involve outreach, 
such as meeting with university 
students and attending job fairs. 
These steps help increase the pool 
of qualified candidates and raise 
the Department’s profile among 
designated groups. 

Access to current, meaningful 
data is also essential to the diversity 
effort, according to Zina Glinski, 
Senior Policy Advisor, 
Employment Equity. 

“Numbers enable you to set 
meaningful numerical objectives 
and therefore more accurately 
measure performance,” Glinski 
says. “Although qualitative data is 
also important, statistics provide 
important insights into how 
we're doing and where we need 
to improve.” 

Self-identification surveys are 
key to having an accurate source of 
data. The surveys enable employees 
to confidentially self-identify as 
members of an employment equity 
designated group. 

Prior to 2008, fewer than 
63 percent of employees completed 
and returned a self-identification 
form, making it difficult to use 
the data effectively. Thanks to 
recent campaigns throughout the 
Department, that number had risen 
above 85 percent by December 2009. 

“The data helps us set accurate 
numerical goals for particular job 
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categories where there is under- 
representation of designated 
groups, along with qualitative goals, 
such as measures to attract and 
retain the best talent available,” 
says Miller. 

And the numbers are encouraging. 

Between 2003 and 2009, for 
instance, the percentages of 
employees self-identifying as 
members of designated groups grew 
from 8.2 to 14.4 percent for visible 
minorities, from 4.6 to 6.8 percent 
for persons with disabilities 
and from 3.1 to 3.7 percent for 
Aboriginal persons. 

The most recent data indicate 
that this trend continues: last year, 
126 of the 528 employees recruited 
from outside the Department were 
members of designated groups. 

This progress has helped deflect 
concerns about the Department’s 
hiring and promotion practices that 
made headlines in 2008 following 
complaints from a former employee. 

The criticism prompted a Senate 
committee to hold hearings on the 
Department's policies in 2007-08. 

Recently, John H. Sims, Deputy 
Minister of Justice and Deputy 
Attorney General of Canada, received 
the most prestigious award in the 
public service (see page 6). 

The Outstanding Achievement 
Award of the Public Service of 
Canada, known as the “Prime 
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Minister’s award,” recognized in 
part his recent efforts to ensure that 
the Department’s culture “was truly 
inclusive,” including the implemen- 
tation of the national mentoring 
program, mandatory diversity 
training and employment 

equity objectives in managers’ 
performance agreements. 

According to Miller, a critical 
reason for the Department’s 
success lies with the members 
of four advisory committees, 
each representing a designated 
employment equity group. 
Supported by an Assistant Deputy 
Minister as champion, each 
committee includes employees 
from across the Department, which 
meet regularly to discuss ideas and 
chart progress. 

“We wouldn't have made real 
progress without the leaders and 
membership of our four very active 
advisory committees. Their voice 
and our partnership with them is 
a critical element of our success. 
We simply will not proceed on 
any equity initiative unless we have 
their full and active support 
and engagement.” 

Miller is certainly proud of the 
progress the Department has made. 

“But it remains an ongoing 
effort. As Canada’s population 
evolves, so too must the 
Department’s workforce.” © 
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Deputy Minister Wins Major Award 
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TTAWA - John H. Sims, Deputy 

Minister of Justice and 
Deputy Attorney General of Canada, 
has won the most prestigious award 
in the Public Service. 

Sims was presented with the 
Outstanding Achievement Award 
of the Public Service of Canada by 
Governor General Michaélle Jean 
and Prime Minister Stephen Harper 
at a January ceremony at Rideau Hall. 

Recognized as “the Prime 
Minister's award,” the Outstanding 
Achievement Award is presented to 
senior public servants who, through- 
out their career, have distinguished 
themselves with a sustained 
commitment to excellence. It is the 
highest expression of recognition 
for executives in the Public Service. 

The awards, begun in 1966, 
have been presented to only 
86 public servants. 

A committee of distinguished 
Canadians from outside the Public 
Service, appointed by the Prime 
Minister, reviews nominations and 
makes its recommendations directly 
to the Prime Minister. 
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John H. Sims receives award from Prime Minister Stephen Harper and Governor General 


Michaélle Jean (© Office of the Secretary to the Governor General. Reproduced with the 
permission of the Office of the Secretary to the Governor General) 


Economics and a Bachelor of Laws 
from Queen’s University. He was 
called to the Ontario Bar in 1973 
and, following four years in private 
practice, joined the federal 
government in 1977 as legal counsel 
to the Department of Transport. 
Sims has provided high-quality 
legal advice to ministers and the 
Government of Canada on some of 
the most complex and sensitive 
policy and operational priorities of 
the government, such as aviation 
safety, war crimes, 


Sims has represented Canada '|@>our relations and 


at international conferences 
and events, at times on very 


contentious issues. 


Sims said he was “deeply 
honoured” by the award. 

“It’s obviously very gratifying. 
But I’ve been lucky. I used to play 
tennis years ago, and I quickly 
realized that my game improved 
when I played with better players. 
I've been playing at Wimbledon ever 
since I joined Justice. I feel I should 
be sharing this award with the amazing 
colleagues I’m surrounded by.” 

Sims received a Bachelor of 
Arts (Honours) in History and 
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national security 

(including as the first 

head of legal services at 

the Canadian Security 
Intelligence Service). 

The award citation noted 
that his advice “has always reflected 
the highest standards of integrity 
and ethical behaviour and has been 
informed by the broader context 
and potential implications. 

“As a colleague, Mr. Sims is 
well-respected across the country 
and around the world. He has 
represented Canada at international 
conferences and events, at times 
on very contentious issues.” 

As Assistant Deputy Attorney 
General, Citizenship and Immigration, 
Sims played a key role in increasing 
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public awareness and understanding 
of the Canadian war crimes 
program at a time when it was 
under tremendous strain. He even 
appeared on the widely-watched 
American television program 

60 Minutes. 

Sims was appointed Associate 
Deputy Minister of Justice in 2001. 
He became Deputy Minister and 
Deputy Attorney General in 
December 2004. 

He was named Queen’s Counsel 
in 1986 and in 2000 was recipient 
of the first Department of Justice 
John Tait Award, given to the 
employee who best exemplifies 
the highest standards of ethical, 
professional conduct and competence, 
and demonstrates values of service 
to the Canadian public and 
government in the discharge of his/ 
her duties. 

On March 17, Sims announced 
his retirement from the Public 
Service. 

The other winners of the 
Outstanding Achievement Award 
this year were Louise Branch of 
Service Canada, Dr. Jeffrey Farber 
of Health Canada and former 
director of the Canadian Security 
Intelligence Service Jim Judd. 
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Diversity At Your Doorstep 


By Lisa Wan 
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DMONTON - It was a unique 

learning experience in their 
community that taught them all 
about tolerance. 

And it was tasty, too. 

“It’s a rare opportunity to be 
able to visit another person’s place 
of religion,” says Tabitha Potts, a 
paralegal in the Civil Litigation and 
Advisory Services section of the 
Department of Justice Canada’s 
office here. 

“Even rarer still is having an open 
discussion about the similarities and 
differences of religion without the 
fear of offending.” 

Potts was one of 13 employees 
who participated in a guided tour 
of the Islamic Al-Rashid Mosque 
(Canadian Islamic Centre) last fall. 
The tour was organized by the 
Department’s Edmonton Office 
Diversity Council, one of four local 
diversity councils within the Prairie 
Region that work to promote 
inclusive, respectful and supportive 
work environments. 

The mission of the Diversity 
Council is to “encourage the 
development of our workplace 
environment so that we continue 
to value and respect diversity and 
recognize that our individual 
and collective diversity is an essential 
part of providing high-quality 
legal services.” 

“The mosque tour was a 
great opportunity to gain some 
knowledge about another religion,’ 
says Potts. “Our guide was very 
well-educated about his religion, 
extremely receptive to all inquiries, 
and a most gracious host.” 

The tour was led by Ali Assaf, a 
long-time member of the mosque. 
Assaf, who was raised a Muslim, 
has attended the mosque since his 
childhood, and speaks with ease 
when discussing his faith and 
what his organization hopes to 
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accomplish with this type of 
community outreach. 

“One of the biggest misconcep- 
tions about Islam is that it is a faith 
of violence and terrorism,” says 
Assaf. “I like being able to tell 
as many people as possible the 
truth about Islam and clear any 
misconceptions they may have. 
This can only contribute to a 
more cohesive society based on 
mutual understanding.” 

To promote a greater under- 
standing of the religion, Assaf 
discussed the Five Pillars of Islam 
(and their underlying principles), 
and explained that they are 
the foundation of Muslim life. 

He also spent some time 
talking about the rich history of 
the mosque itself, and about the 
Muslim community in Edmonton. 

“I found it particularly interesting 
to learn about the local community — 
that it is one of the oldest commun- 
ities in the Prairies,” says Michele 
Vincent, Counsel in the Regional 
Director General’s Office. 

The Muslim community in 
Edmonton started to congregate 
in the early 1930s. The original 
Al-Rashid Mosque — believed to be 
the first mosque in North America — 
officially opened its doors on 
December 12, 1938, on land adjacent 
to the Royal Alexandra Hospital. The 
mosque was later relocated within 
the city in 1946. 

The new Al-Rashid Mosque, the 
site of this tour, was built in 1982 in 
northwest Edmonton. 

Other topics covered during 
the tour were marriage, family life, 
social manners, dress and the 
differences between religion 
and culture. 

“LT really appreciated the 
openness in which we were invited 
to ask questions about Islam and 
Muslim life,” says Deputy Regional 
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Al-Rashid Mosque in Edmonton 


Director Colin Wetter. “Ali really put 
us at ease. I think everyone felt 
comfortable asking questions about 
things that they were genuinely 
curious about.” 

During the tour, participants 
also had the opportunity to witness 
Muslims performing daily prayers, 
a definite highlight for Ursula 
Tauscher, Senior Counsel in 
Aboriginal Law Services. 

“We got to walk through the 
mosque and see everything. While 
we were there, people came in 
to pray. Without this tour, I don’t 
think I would have ever had the 
opportunity to witness that.” 

The tour ended with an 
unexpected, but warmly received, 
lunch of fatirah — deep fried meat 
and vegetarian pastry pockets. 

Not surprisingly, the meal itself 
generated more questions 
and discussion. 

As participants returned to the 
office, a consensus quickly emerged 
that time away from the workplace 
for this type of learning activity is 
indeed time well spent. 

“Participants might be a little 
bit out of their comfort zone, but 
an activity like this is far superior 
to organized training at the office, 
where we are Safely in our familiar 
environment,” says Tauscher. 
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“Here, in the community, we 
have two parties reaching out to 
understand each other. With that 
comes an appreciation and respect 


for differences. It’s at events like 
this that real diversity training 
takes place.” 

Events like this are not limited 
to Edmonton. 


Antonio Lamer and 
Wrongful Convictions 
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TTAWA - Stephen Bindman is 

Special Advisor on Wrongful 
Convictions with the Department 
of Justice in Ottawa. A former 
award-winning legal journalist, he 
joined the Department in 1998 and 
was one of the authors of the Report 
on the Prevention of Miscarriages 
of Justice, released in January 2005 
by Federal-Provincial-Territorial 
Ministers Responsible for Justice. 
He teaches a course on wrongful 
convictions at the Faculty of Law, 
Common Law Section, at the 
University of Ottawa. Until 
November 1998, he was national 
legal affairs correspondent for 
Southam News based in Ottawa. He 
reported regularly on the Supreme 
Court of Canada, the Federal Court, 
Justice Department and the legal 
system for more than 30 newspapers 
across Canada. In 1988 he was 
awarded a Southam Fellowship and 
studied law and criminology at the 
University of Toronto and in 1995 
was awarded a fellowship from Yale 
Law School to study for one year. 

This is an excerpt from “Antonio 

Lamer and Wrongful Convictions: 
A Journey from Confidence to 
Contrition,” a chapter in The Sacred 
Fire: The Legacy of Antonio Lamer 
(Chief Justice of Canada), published 
by LexisNexis. 
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The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of 


Justice Canada or the Government 


of Canada. 


It is appropriate to begin by stating 
that in our view David Milgaard 
had the benefit of a fair trial in 
January 1970. ... [W]e are not 
satisfied beyond a reasonable doubt 
that David Milgaard is innocent 
of the murder of Gail Miller. 

— Reference re Milgaard (1992)' 


At the time of your conviction, 
I was the Chief Justice of this 
country, the head of the system 
that convicted you, and I’m 
publicly inviting all those that 
were judges at the time to join 
me in accepting joint and several 
responsibility for the system 
having done to you what it did. 
— The Lamer Commission of 
Inquiry Pertaining to the Cases 
of: Ronald Dalton, Gregory Parsons 
and Randy Druken (2006)? 


Bred in the rough and tumble 
world of the Montreal criminal 
defence bar, Antonio Lamer was a 
lifelong passionate advocate of law 
reform and one of Canada’s most 
ardent defenders of the rights of 
accused persons. Yet his recognition 
and understanding of the 


1. [1992] S.C.J. No. 35, [1992] 1 S.C.R. 866, at 870-71 (S.C.C.) [hereinafter “Milgaard Reference”). 
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Printer Newfoundland and Labrador, 2006), 
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During a meeting of the Prairie 
Region Diversity Council in 
Winnipeg in early February, for 
example, participants visited the 
Ashkenazi Congregation, the oldest 
synagogue in Winnipeg. 


Stephen Bindman 


LE FEU SACRE THE SACRED FIRE 


L’ HERITAGE D’ THE LEGACY OF 


ANTONIO LAMER 


ADAM DODEK & DANIEL JUTRAS 


@ LexisNexis 


2. Report of the Lamer Commission of Inquiry Pertaining to the Cases of: Ronald Dalton, Gregory Parsons and Randy Druken (St. John’s: Office of the Queen's 
at 100 [hereinafter “Lamer Inquiry Report’). 
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phenomenon of wrongful convic- 
tions,’ not as isolated occurrences, 
but as inevitable and regularly 
occurring by-products of a criminal 
justice system inextricably reliant 
on human interaction and frailties, 
clearly evolved over more than 
three decades. This paper traces the 
evolution of Chief Justice Lamer’s 
understanding of wrongful 
convictions — from 1992 when as 
Chief Justice of the Supreme Court 
of Canada, he considered the case of 
David Milgaard, who served 

23 years in prison for a murder he 
did not commit, to his landmark 
study 14 years later which reviewed 
three separate failed murder 
investigations in Newfoundland 
and Labrador, released a year before 
his death. 


KKK 


The Lamer Inquiry Report was the 
final contribution of a remarkable 
life dedicated to the improvement 
of the criminal justice system. Chief 
Justice Antonio Lamer died in 
November 2007, a little more than a 
year after his Newfoundland and 
Labrador report was released. 

Throughout his career, many 
of his rulings and law reform 
pronouncements were certainly 
aimed at preventing wrongful 
convictions in individual cases. 

But his clearest exposition and 
understanding of the causes 

and prevalence of wrongful convic- 
tions came at the end of his life. 

To some extent, this can be 
attributed to the nature of 
the different roles he played. The 
Milgaard Reference was just that—a 
series of specific questions posed 
to the Supreme Court that required 
specific answers. The Court certainly 
did not conceive of it as anything 
broader. Burns and Rafay was a case 


about extradition to face 
the death penalty. The 
fact that the Court 
went as far as it did 

in its discussion 

of wrongful 
convictions, 
especially in the face 
of sparse argument on 

the issue from the parties, 

was above and beyond 

the call of the case. 

The Lamer Inquiry Report, on the 
other hand, was a commission of 
inquiry with a mandate, staff and 
budget to specifically look at what 
went wrong in three separate murder 
cases. As Chief Justice Lamer 
himself said in an early ruling: 


[A commission] examines what 
mistakes or congruence of 
circumstances may have led to 
the results in question. It tells the 
Government what happened and 
why and it may make recommen- 
dations to avoid pitfalls in future 
cases. It may review the conduct 
of police officers, prosecutors and 
defence counsel, but it does not 
do so as a disciplinary body. It 
may review the findings of a trial 
judge, but it does not do so as 

an appellate court. As one of the 
parties stated, a court of appeal 
does not ask “what went wrong”?* 


Thus, it was not until the end of 
his career that Chief Justice Lamer 
finally got the chance to ask “what 
went wrong?” 

More significantly, however, the 
evolution of Chief Justice Lamer’s 
views on wrongful convictions was 
really a reflection of society's growing 
awareness and consciousness of the 
phenomenon. As more and more 
cases of wrongful conviction came 
to light, in Canada, the United 
States and elsewhere, our 
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Antonio Lamer was a lifelong 
passionate advocate of law 
reform and one of Canada’s most 
ardent defenders of the rights 


of accused persons. 


knowledge of the factors and causes 
at play developed as well. A growing 
literature and academic discipline 
has emerged. As Professor 

Kent Roach recently noted: 


Doctors learn from their mistakes. 
Until recently, the same could 

not be said for criminal justice 
professionals. In recent years, 
however, we have seen a 
significant increase in research 
and training about the causes of 
wrongful convictions and what 
various criminal justice actors can 
do better to prevent and remedy 
such miscarriages of justice. 
Canada is something of a world 
leader in terms of advancing our 
awareness and understanding of 
wrongful convictions. 


We are starting to learn from our 
mistakes. Although this learning 
comes too late for the wrongfully 
convicted, hopefully it will help in 
preventing wrongful convictions 
in the future and making the 
system less resistant to acknowl- 
edging the mistakes that have 
been made.° 


Regardless of whether he was a 
late convert or not, a leader ora 
follower, Chief Justice Lamer ended 
his career with an important and 
lasting contribution to preventing 
wrongful convictions in the future. © 


3. The term “wrongful conviction” is not a legal one and is used in different ways in different contexts. In this paper, it is defined as the conviction of a person 
who is innocent of the crime for which he or she was convicted and the conviction is ordinarily not remedied through the appellate court processes. 


4  Lamer Inquiry Report, supra, note 2, at 342. 


5 Kent Roach, “Understanding and Preventing Wrongful Convictions”, Editorial (2007) 52 Crim. L.Q. 125. 
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Lawyer by Day, Hollywood 


Screenwriter by Night 


By Michael Benedict 
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ANCOUVER - One night, he’s 
walking on red carpets and 
having dinner with Julianne Moore, 
Quentin Tarantino and Tom Ford 

in Los Angeles at the Critics’ 
Choice Awards. 

Thirty-six hours later, David 
Scearce is back in Vancouver 
supporting Indian and Northern 
Affairs Canada (INAC) in its work 
with First Nations negotiating land 
lease deals with developers. 

Lately, Scearce, Department 
of Justice Canada lawyer by day, 
Hollywood screenwriter by night, 
is trying to stay grounded while 
experiencing the roller-coaster 
highs generated by the success 
of A Single Man. 

“It’s quite something being 
ferried by limos through the glitzy 
movie world on the weekend and 
then walking to work on Monday 
morning,” says Scearce, who wrote 
the screenplay for the acclaimed 
film. “But I like my job — it’s the best 
of both worlds.” 

Scearce, 44, is used to shifting 
between different worlds. 

For more than five years, he and 
his husband, a university professor 
and elementary school principal, 
have operated an animal sanctuary 
on Mayne Island where they have a 
2.5-acre retreat. 

Among their current charges are 
a toothless 34-year-old horse, three- 
legged dogs and a one-eyed pigeon. 

“Orphan animals seem to find us,” 
says Scearce. “It keeps me anchored.” 

Born and mostly raised in 
Burlington, Ontario, Scearce went 
to Wilfrid Laurier University 
intending to parlay a business 
degree into a political career. But 
first, he thought, he needed a law 
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degree. After all, most politicians 
were lawyers and it seemed a 
job requirement. 

A “spirit of adventure” attracted 
him to the University of British 
Columbia law school in Vancouver, 
where he had lived briefly as a child. 

Scearce planned to return to 
Ontario upon graduation in 1992 
but “fell in love with the place.” 
Shortly after being admitted to 
the B.C. bar in 1993, he joined the 
Department's Vancouver office and 
started working in its Aboriginal 
Law (Advisory Services) unit. 

Mostly, he works on leasing of 
reserve lands, which the Crown 
holds title to. While First Nations 
normally have a high degree of 
autonomy when managing their 
reserve lands, they must involve the 
federal government if an outside 
party is involved, even for a relatively 
simple matter such as running 
utility lines across the property. 

Scearce, as Senior Counsel on the 
15-lawyer Advisory Services team, 
handles the more complex deals 
that range from condominiums to 
resorts and wineries. 

“In the past,” explains Scearce, 

“a potential developer would 
approach us first if they wanted to 
lease reserve lands for a project, and 
we would take the idea to the First 
Nation members for approval. Now, 
the developer and the First Nation 
work out a deal, and then they come 
to us and we support INAC in helping 
the First Nation to make it happen.” 

He adds: “There are three 
parties at the table working with 
a 19""-century statute to meet 
21‘'-century needs. We do the 
best we can within the confines 
of the law.” 
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COLIN FIRTH JULIANNE MOORE 


A SINGLE MAN 


Although he has won interna- 
tional praise for his version of 
A Single Man, the Christopher 
Isherwood novel about a gay college 
professor mourning the death of 
his long-time partner, Scearce has 
no training as a writer. In fact, he 
never even took a literature course 
in university. 

Writing is something he has 
always done in his spare time. 

A lifelong love of film spurred him 
to screenplay writing. 

“Even when I read novels, 

I imagine what they would look 
like on the screen,” he says. 

A Single Man is one of Scearce’s 
favourite books. For years he toyed 
with the idea of turning it into a 
screenplay. Through personal 
connections, he knew Isherwood’s 
long-time partner, who held the 
book’s rights and encouraged 
Scearce to take on the adaptation. 

Only after his screenplay was 
accepted did Scearce learn that half 
a dozen proven writers had tackled 
the subject before, only to have 
their efforts rejected. 

The lawyer spent some eight 
months banging out the screenplay. 
“I didn’t have much of a social life, 
but I loved the writing,” he says. 
“There are parallels between writing 
and the law. You're constantly trying 
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to find creative ways to achieve 
your goal.” 

A Single Man has taken Scearce 
to Venice, where the film had its 
world premiere in September to a 
standing ovation. It has also brought 
him several times to Toronto and 
Los Angeles. 

The star of the film Colin Firth 
was nominated Best Actor in this 
year’s Academy Awards. After being 
nominated for a few awards for his 
screenplay, Scearce is nonetheless 
humbled by the fact that he was 
even considered by many critics to 
be a possibility for an Oscar for Best 
Adapted Screenplay. He was not 


one of the finalists, but, as Scearce 
says, “It’s quite something just to 
be considered.” 

He adds: “My success has 
been pretty wonderful. It’s my first 
finished screenplay, and it was 
written on spec. There are so 
many screenplays around. Few get 
made and fewer get produced. 

I’m delighted.” 

For now, Scearce is, as they say, 
“considering other opportunities.” 
Producers want him for specific 
writing projects. Meanwhile, he’s 
shopping another screenplay, a 
coming-of-age story based on 
a young adult novel by Robert 


Photo: Ty Binfet 


David Scearce 


Lipsyte. “I’m pleased with the 
script,” he says. 

Based on his track record, David 
Scearce may soon be walking the 
red carpet again. © 


Improving Access to Canada’s Laws 
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TTAWA — Canada’s one-stop 
on-line source for federal Acts 
and regulations is getting even better. 

Several new features have been 
added to the Justice Laws Web site 
(http://laws-lois.justice.gc.ca) that 
will enable it to become “an even 
more valuable resource, especially 
for the legal research and academic 
communities,” says Ingrid Ludchen, 
the Department of Justice Canada’s 
Chief Legislative Editor. 

“The Web version of our federal 
laws is easy to use, up to date, 
bilingual and now recognized as 
official for use in court.” 

Among the new features are: 


e Since June 1, 2009, the consoli- 
dated Acts and regulations 
published on the site have been 
“official” and are admissible as 
evidence in court. 


¢ Legislation is now available in 
a side-by-side, bilingual PDF 
version, which reflects the equal 
status of the two official language 
versions of federal legislation. 
This innovation allows readers to 
see both English and French 
versions at once. 


www.canada.justice.gc.ca 


e And, effective November 25, 2009, 
provisions of a new Act that are 
not in force on Royal Assent (or 
on registration in the case ofa 
regulation) are shaded in grey. As 
those provisions are brought into 
force, the shading will be removed. 
This makes it easier to identify 
provisions of original enactments 
that are not yet in force. 


The site, which had its debut in 
January 2007, receives more than 


400,000 visits on average per month. 


Updating of the data on the Web 
site is done weekly. 

In addition to providing access 
to current law, the site — the first of 
its type to be developed in North 
America — now also offers historical 
versions of federal legislation. 

Previously, any amended 
legislation that was posted on-line 
simply replaced the prior version 
of the law. 

Now, a “point-in-time” search 
capability lets users quickly and 
easily access not only the current 
version of an Act or regulation, but 
also the version as it read in the past — 
statutes as they were at any point 
after 2002, and regulations as they 


were at any point back to March 2006. 
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Because laws change over time, 
says Ludchen, this is a valuable tool 
for lawyers who are dealing with 
issues that arose in the past, and that 
may be subject to a previous law. 

Also soon to be available on the 
Justice Laws site is anew PDF 
version of select consolidated laws 
showcasing a new, modernized 
layout, whose features — such as 
new fonts and more generous 
line lengths — are designed to 
improve readability. 

“These developments are part of 
an ongoing process of improving 
access to federal legislation to help 
the justice system work more effectively 
and efficiently,” says Ludchen. 
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On April 6, Myles J. Kirvan became 
Deputy Minister of Justice and Deputy 
Attorney General of Canada. He replaces 
John H. Sims, Q.C., who retired after a 
32-year public service career. 

The Deputy Minister sat down 
recently with justice canada'’s managing 
editor Stephen Bindman to discuss his 
career, the Department of Justice and 
the public service. 

Welcome to the Department of 
Justice. How does it feel to be the 
head of Canada’s largest law firm? 

It’s a great honour to be chosen to 
head up Canada’s largest law firm. But 
the Department of Justice is so much 
more than that. Besides supporting the 
Minister of Justice and providing legal 
advice to each and every government 
department, we also have important 
responsibilities for developing policy 
and program administration. And, 
while we have more than 2,500 lawyers, 
we have many other talented 
professionals as well — researchers, 
communicators, paralegals, policy 
analysts, accountants, to name just 
a few. 

So for me personally, it’s a great 
opportunity to be able to contribute 
to the development of the law in Canada, 
to be able to advance the public interest. 
As a lawyer and a public servant, it’s a 
dream job. 


Department of Justice 
Canada 


I should have said welcome back 


because in fact you have spent a large 
part of your career at the Department 


of Justice. Can you highlight the 
various steps of your career? 


Myles J. Kirvan. 


After I was called to the Bar in 
1981, I worked on Parliament Hill. 
[had the great opportunity to work 
with several Ministers of the Crown 
and became Judicial Affairs Advisor 
to the Minister of Justice in 1986 and 
later Chief of Staff. 

Several years later, I was intent on 
moving to private practice, but John 
Tait, who was the Deputy Minister at 
the time, approached me to join the 
public service for a short period of 
time to assist in policy development 


Ministére de la Justice 
Canada 
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and discussion in the wake of the 
defeat of the Meech Lake Accord. So 
in 1991 I joined Justice as General 
Counsel in the Federal/ Provincial 
Relations Office. 

From there I went on to other 
positions in the Department, 
including heading up the Legal 
Services Unit at Health Canada. That 
was a tremendous experience because 
it got me back to the direct practice 
of law, as well as managing a large 
law office for a big regulatory 
department. I was later appointed 
Assistant Deputy Minister of Business 
and Regulatory Law, which was 
a great opportunity to build 
relationships between Justice and 
other government departments 
and agencies. 

In 2007, I left the Department for 
2 ¥2 years when I was appointed 
Associate Deputy Minister of Public 
Safety. That is a huge portfolio 
involving policing, security-related 
issues, corrections and parole and 
issues relating to Canada’s borders. 

I then returned to Justice this year, 
and it really was like coming home. 

So my initial short commitment 
to the federal government turned 
into a very fulfilling career that really 
aligned with my interest in public 
service and contributing to the 
public good. 

When you became Deputy 
Minister in April of this year, you 
replaced John Sims. What can 
you say about your predecessor? 

John was an outstanding leader 
of the Department of Justice for five 
years. He has left a solid foundation 
in the Department, one that I hope 
to build on. He left a strong legacy both 
in the practice of law and in the 
management of the Department. 
One achievement I would highlight 
is the work he did with respect to 
employment equity in the Department. 
He addressed concerns with great 
energy and dedication, to the point 
where we're now recognized as a 
leader in employment equity. 
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What do you see as the greatest 
challenges facing both you and 
the Department? 

I would say that I have the great 
privilege of being in a job at this 
stage of my career that provides the 
opportunity to learn. 

I don't see learning as a challenge 
as much as a fabulous opportunity 
to work with colleagues across the 
Department to ensure that we are 
bringing forward the best possible 
advice. And on a personal level, 
there’s always a lot to learn in the 
law, no matter where one is. 

I have a responsibility to ensure 
that this institution builds on its 
strength to serve Canadians. I am 
also the steward of an important 
national institution and I need to 
ensure that we have the governance 
and structures in place to properly 
carry out our mandate. At the same 
time, we must position Justice to 
continue to be a centre of excellence 
in the practice of law. We have to 
ensure that our people have the 
support that is necessary to contribute 
effectively. I think we have to also 
take steps to further strengthen our 
outreach. We have to ensure that 
that we have the right linkages to 
our other partners in Canada’s 
system of justice. Obviously we do a 
lot of work with the provinces and 
territories. We do a lot of work with 
non-governmental organizations. 
To provide the leadership that I think 
is essential and to provide effective 
results for Canadians, we have to 
ensure that those connections are 
being made, fostered and nurtured. 

Would you include in those 
linkages a relationship with the 
private bar? 

I think the relationship between 
the Department and the private bar 
is absolutely key. Since I’ve been on 
the job, I’ve had the privilege to 
meet with colleagues in the 
Canadian Bar Association at their 
meeting in Niagara Falls, as well as 
with the Federation of Law Societies. 
The private bar, like the public 
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sector bar, is engaged in critically 
important issues that impact the 
lives of Canadians. It’s very important 
for us as an institution, as well as 
individual lawyers in the Department, 
to make those connections, to keep 
that dialogue open. 

You have spent 30 years now 
in public service of one form or 
another. Do you think that a job 
in the public service is still an 
attractive option for somebody 
who’s graduating from law school? 

Absolutely I do. I mentioned 
earlier that at one point in my 
career I was seriously considering 
going into private practice. Both are 
noble pursuits for a lawyer. But the 
huge motivator for me to come to 
the public sector was being able to 
contribute to the public good, to be 
able to be part of something much 
larger, to be able to really advance 
matters that have a positive impact 
on the lives of Canadians. 

And in the Department of Justice, 
the experience one gains can be 
much greater than what is available 
in private practice in the early years 
of your career. You can also have a 
variety of work across practice areas 
that is more difficult to get in 
private practice. Overall, you have 
an extraordinary opportunity to 
build your practice experience, have 
a fulfilling career and make a 
contribution that lasts a lifetime. 

Can you give an example where 
your work directly impacted the 
lives of Canadians? 

During my time at Health 
Canada as Senior General Counsel, 
we embarked on a very ambitious 
regulatory initiative to reserve 
50 per cent of a tobacco package for 
health warnings, with pictures. We 
knew that there would be a significant 
legal challenge brought by tobacco 
manufacturers. We spent a lot of time 
and resources in ensuring that we had 
the best case possible to put forward 
to sustain that important public 
health objective before the courts. 
It went through the Quebec Superior 
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Court, the Quebec Court of Appeal, 
and the Supreme Court of Canada 
where eventually the regime was 
upheld. There is still a great feeling 
of having contributed to something 
that endures today and warns 
Canadians about a major public 
health concern. 

Let me ask you a few more 
personal questions. What book is 
by your bed side these days? 


The Bishop's Man, the novel by 
CBC broadcaster Linden MacIntyre that 
won the 2009 Scotiabank Giller Prize. 

If you hadn't been a lawyer, what 
do you think you might have been 
or wish you had been? 

I would have been very 
interested in being a medical 
doctor. My father was a doctor. 

He had a dream of one of his 
children becoming a medical doctor 
but that did not occur. My aptitudes 


in science and math were pretty 
close to abysmal. 

Being part of the development of 
the law, being able to contribute to 
our legal system in whatever humble 
way I can, is absolutely huge because 
of my enormous respect for the rule 
of law and its place at the heart ofa 
well-functioning society and democracy. 
For me personally, it’s very hard to 
beat that. © 


Farewell to Donna Miller 


by Dorothy Love 
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Last June, after 11 busy and 
rewarding years with the 
Department of Justice Canada, 
Associate Deputy Minister Donna 
Miller was offered the prestigious 
post of Visiting Duff Roblin 
Professor in Government at the 
University of Manitoba. 

Beguiled by the prospect of 
teaching at her alma mater and the 
chance to spend more time with 
family and friends in Winnipeg, 
Miller accepted the position and 
immediately plunged into a vortex 
of curriculum planning and 
course preparation. 

Her new position represents a 
unique opportunity to combine a 
wealth of public service experience 
with her longstanding passion for 
constitutional affairs. Through 
cross-appointments to the Faculty 
of Law and the Faculty of Arts, 
Miller will teach Constitutional Law 
and Advanced Public Law to law 
students and the Department of 
Political Studies’ course on the 
Canadian Public Policy Process to 
candidates in the Masters of Public 
Administration program. In 
addition, she is also conducting 
research on Canadian federalism. 
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In the midst of juggling these 
responsibilities at the outset of a 
new academic year, Miller found 
the time to share some reflections 
on her avocations — past, present 
and hypothetical. 

Despite a very full schedule, you 
devoted 10 years — from 1994 to 
2005 -— to teaching constitutional 
law as a sessional lecturer at the 
University of Manitoba. What is it 
about teaching that so appeals 
to you? 

Youre right — I love teaching. 

I started when I was working for the 
provincial government. I wasn’t 
getting into court as often as 

I wanted, so when the opportunity 
to teach constitutional law arose, 

I took the plunge. For the first few 
years, I shared the teaching load 
with another colleague but 
eventually I was teaching the course 
on my own. | continued until I was 
appointed Associate Deputy 
Minister, when my schedule would 
no longer permit it. What inspires 
me about teaching is my love of the 
law and public policy and my 
enthusiasm for sharing an 
understanding of these areas. 

There is something so special about 
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passing knowledge down to the 
next generation that I find 
really fulfilling. 

You have spent most of your 
career in the senior ranks of 
government: first with the Province 
of Manitoba and then with the 
Government of Canada. Do you 
feel that the Public Service offers 
lawyers a rewarding career path? 

I tell my students today that the 
Public Service offers terrific 
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opportunities. If you care about this 
country and you want to make a 
difference, there is no better job 
around than joining the 
Government of Canada. 

When I look at the opportunities 
that have been given to me at 
Justice and in my previous roles, 
it may sound a little bit corny but 
I feel so blessed. The files and issues 
that I have dealt with over the years 
have been among the most 
challenging that a lawyer can face. 
Better still, I have been able to work 
with some of the best minds around 
because the Public Service continues 
to attract people who care about 
our country and strive to do the 
best job possible. A career doesn’t 
get much better than this. 

In May 2005, you were 
appointed Associate Deputy 
Minister of the Department of 
Justice. What challenges did you 
face and what advice would you 
give to anyone considering such 
a move? 


In my view, the most important 
piece in fulfilling the role of 
Associate Deputy Minister is to have 
your values intact. It’s absolutely 
integral to the job. No one has ever 
improved on the work that the late 
(former Deputy Minister) John Tait 
did on identifying the values that 
are core to the public service. He 
characterized public service values 
as having four dimensions: ethical 
values, democratic values, people 
values and professional values. A 
senior leadership role in the Public 
Service requires that you not only 
believe strongly in these values but 
that you model them on a daily 
basis. An Associate Deputy Minister 
of Justice faces constant and 
competing demands for time. With 
these values intact, I believe 
everything else follows. You focus 
on what’s important and not on 
what isn't, you engage colleagues in a 
respectful and inclusive way to find 
solutions, and you work collegially 
and professionally to support 
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successive Ministers and 
governments. If you don't have all of 
these basic values intact, nothing 
else matters. 

If you had not become a lawyer, 
what career or vocation might you 
have chosen to pursue? 

That’s a tough one because 
I really feel such a passion for the 
law. I look back on my father, who 
owned a successful small business 
all of his life. I think somewhere 
deep inside me lies a bit of an 
entrepreneurial spirit. So the idea of 
running a successful shop — probably 
in the food business, a Barefoot 
Contessa kind of operation — appeals 
to me. So does a role in the music 
business, something my son is now 
interested in pursuing. But it would 
have to be something special that 
I felt passionate about. Life is simply 
too short to do anything less. 


¢ Valerie Hughes, Assistant Deputy Minister, Central Agencies Portfolio, and Counsel to the Department 
of Finance, has joined the World Trade Organization (WTO) in Geneva as Director of Legal Affairs. 


Hughes has held various senior counsel and management positions in the Department since 1984. She 
joined a national law firm in 2000, and was Director of the Appellate Body Secretariat at the WTO from 
2001 to 2005. In 2007, she returned to the Department. 


Johanne D’Auray, who most recently replaced Hughes, was appointed a judge of the Tax Court 


of Canada. 


D’Auray joined the Department in 1984, working in a variety of positions in the Tax Law Services Portfolio. 
In 1998, she was appointed Senior General Counsel of the Civil Litigation and Real Property Law Section. In 
2003, she became Senior Regional Director of the Quebec Regional Office, followed two years later by her 
appointment as Assistant Deputy Attorney General, Tax Law Services Portfolio. 


Donald J. Rennie, Assistant Deputy Attorney General (Litigation Branch), was appointed a judge of 
the Federal Court. 


Rennie joined the Department in 1981 and became Assistant Deputy Attorney General in 2006. His main 
areas of practice were matters regarding the Charter of Rights and Freedoms, public and constitution law, 


tort liability and commercial law. 
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Section 7 and Social Justice 
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TTAWA — James Hendry is 
General Counsel with the 
Human Rights Law Section of the 
Department of Justice Canada 
in Ottawa. 


Hendry obtained his LL.B from 
the University of Ottawa in 1979 
and was called to the Ontario Bar 
in 1981. He was counsel at the 
Canadian Human Rights Commission 
from 1984 to 1989 and joined the 
Department of Justice in 1989. 

From May 1999 to May 2000, he 
was the Research Director with the 
Canadian Human Rights Act Review 
Panel chaired by the Honourable 
Gérard La Forest. From January to 
June 2005, he was a Visiting Scholar 
at Harvard Law School ona 
Canada-U.S. Fulbright Scholarship. 
He is Editor-in-Chief of Charter and 
Human Rights Litigation, a journal 
published by Federated Press. 

This is an excerpt from “Section 7 
and Social Justice,” in the National 
Journal of Constitutional Law, 
Volume 27, Constitutional Update, 
cited as (2009) 27 N.J.C.L. 1-277. 


' 2005 SCC 35, [2005] 1 S.C.R. 791, [Chaoulli]. 
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The opinions expressed in the 
article are those of the author and do 
not represent the positions of the 
Department of Justice Canada or the 
Government of Canada. 


Within the contours of the three 
rights that it protects, Section 7 
(of the Charter of Rights and 
Freedoms) has potential for 
advancing social justice. By this 
I mean, s. 7 has potential for 
providing an appropriate amount of 
protection to individuals from 
injurious state action, corresponding 
to their reality within a state — 
controlled regime or system. I will 
start this review with a discussion of 
some recent developments in the 
cases that demonstrate this 
potential and then look fora 
moment at the Supreme Court of 
Canada’s decision in Chaoulli 
v. Quebec.' For good or ill, Chaoulli 
can be regarded as the starting 
point for the development of this 
potential because it represents the 
point at which we can see the Court 
priming s. 7 for the judicial review 
of some broader matters of social 
policy and cutting the ties that 
bound s. 7 to the penal system or 
the administration of justice. Not all 
matters of social policy, of course, 
but those within the areas 
constitutionally limited by the 
ambit of the three rights it protects. 
Whether s. 7 actually meets this 
potential across a broad array of 
situations remains to be seen. 

Thus, Chaoulli is something of 
a watershed where the Court seems 
to have agreed that, in some cases 
within government-controlled 
systems, s. 7 applies outside the 
administration of justice. 

2K KKK 

While the courts have continued 
to apply the standards they 
developed for the engagement of 
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s. 7 in earlier cases, the central issue 
in matters of social policy is the 
definition of the principle of 
fundamental justice by which an 
infringement of one of the rights to 
life, liberty and security of the 
person is evaluated to determine 
whether the impugned government 
action is unconstitutional. While 
the courts are in their traditional 
element in determining how 
procedural justice is to be adminis- 
tered by court or administrative 
tribunal, the issue is more difficult 
for challenges to the substantive 
law. In Chaoulli, the six members of 
the Court who considered the 
Canadian Charter applied the 
principle of fundamental justice 
that requires breaches of life, liberty 
and security of the person not 

to be arbitrary. While apparently 
consistent with the rule of law 
which entails a certain rationality to 
the norms that govern us in social 
policy matters, it presses in on 
issues about the wisdom of the 

law which is the preserve of 
legislators and is duplicated by 

the s. 1 requirement for a rational 
connection between means 

and ends of a law that otherwise 
breaches the Charter. The nature of 
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s. 7 as anon-comparative right also 
raises an issue about its potential 
fairness as a vehicle for seeking 
social justice because its concern is 
anyone's security of the person, not 
simply that of the disadvantaged. 
Thus, debates about whether cases 
like Chaoulli and its progeny have 
advanced the cause of social justice 
will continue. The Supreme Court 


hinted that s. 7 may generate 
positive rights in Gosselin, leaving 
for these future situations a proper 
theorization of this vector of 
development. The courts are currently 
willing to do some minor surgery on 
irrational provisions of laws that 
infringe the area of personal 
autonomy protected by the liberty 
right and serious state-imposed 


physical or psychological stress. 
However, they have been guided by 
the rule that the principles of 
fundamental justice are to be legal 
rules in order to minimize interference 
with government policy. This may 
well be the most challenging issue 
with s. 7’s potential to advance 

social justice. {7 


Joseph Cheng Sets Precedent tor 
Career and Community Involvement 


Be Stefanie Arduini 
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ORONTO - It’s taken a while, 

but Joseph Cheng thinks he has 
finally figured out how to balance a 
thriving career with a passion for 
community involvement. 

Over his eight-year career, the 
litigator with the Department of 
Justice Canada’s Ontario Regional 
Office has filled much of his free 
time taking on new roles in the 
legal community. 

But that was before his now 
one-year-old son Alexander arrived. 

“It’s proving to be a challenge,” 
Cheng laughs, when asked how he 
and his husband Andrew, a lawyer 
in private practice, are coping since 
Cheng recently returned to work. 

“My life this year on parental 
leave felt just as busy as it was in 
the office — I still had my other 
professional commitments 
alongside raising Alex,” he says. 

“But the older I get, the more 
I accept it’s always going to be this 
way. The trick is to find the right 
comfort level.” 

Cheng, 34, was presented with 
one of six inaugural Precedent Setter 
awards this summer. The awards 
were handed out by Precedent, an 
independent magazine for young 
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Ontario lawyers that explores law 
and lifestyle issues in a fresh, new voice. 

The magazine called Cheng a 
“game changer” whose decision to 
work for the government is allowing 
him to “foster positive change from 
within the system.” 

A counsel with the Public Law 
Group of the Ontario Regional Office, 
he has worked on several high-profile 
cases, including Auton, a Supreme 
Court of Canada intervention that 
explored whether government had 
the duty to fund a particular 
treatment for autism. 


Precedent 


Precedent 


Joseph Cheng with Melissa Kluger, editor 
and publisher of Precedent magazine. 
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He was also part of the litigation 
team assigned to a freedom of 
expression challenge under the 
Charter of Rights and Freedoms to 
the ban on direct-to-consumer 
prescription drug advertising. 

But even the highest-profile cases 
weren't enough to keep him away from 
his other passion —- community work. 

Cheng has served on the executive 
of the Ontario Bar Association for 
seven years, and is currently the chair 
of its Constitutional, Civil Liberties 
and Human Rights Law section. 

He’s been a member of the Law 
Society of Upper Canada’s Equity 
Advisory Group and is an executive 
member of the Law Alumni Association 
of the University of Toronto. He’s 
also a board member of the Federation 
of Asian Canadian Lawyers, whose 
president nominated him for the 
Precedent award. 

It’s no wonder he was selected 
as one of the first recruits for the 
Department's highly competitive 
Justice Leaders of Tomorrow 
Program (JLTP). The intense two-year 
program was created to identify, 
mentor and nurture the next 
generation of the Department’s 
leaders. It includes classroom sessions, 
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personalized development plans 
and ongoing coaching. 

“Joe's application really was the 
standard to measure all the other 
applicants by,” says General Counsel 
Julie Jai, who participated in the 
national selection committee for 
the program's first cohort. 

“Even though he was at an early 
stage in his career, he was already 
giving back to his community in a 
big way. His mentoring and 
community leadership showed us 
he is a really well-rounded person 
who can galvanize ideas and support.” 


Aly Alibhai wins Lincoln 


Cheng calls the JLTP “very 
eye-opening” and says it was one of 
the most important opportunities 
of his career to date. 

“When your'e a lawyer in one 
particular section, you can lose 
sight of the fact that you work in 
this large organization. It was great 
to learn about the corporate side 
of Justice and how to develop your 
own leadership style,” Cheng says, 
adding that scarcely a week goes by 
without hearing from one of the 
JLTP alumni. 


Alexander Award 
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TTAWA — A Department of 

Justice Canada lawyer has 
received the prestigious Lincoln 
Alexander Award for community 
service from the Law Society of 
Upper Canada. 

Aly N. Alibhai, Senior Counsel 
and Director with the International 
Legal Programs Section, was 
presented with the award by Law 
Society Treasurer W. A. Derry Millar 
at a special ceremony in Toronto. 

The Lincoln Alexander Award 
was created in 2002 in honour of 
the former Lieutenant Governor of 
Ontario in recognition of his 
dedication to the people of Ontario 
and the legal community. The award 
is presented to an Ontario lawyer 
who has demonstrated a commitment 
to the public and its well-being 
through community service. 

Alibhai, who joined the 
Department in 1997, has a long 
history of community and 
public service. 

Over the years, he has served as 
a director on several boards, 
including those of the Children’s 
Hospital of Eastern Ontario 
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Foundation, the John Howard 
Society of Ottawa and the Ottawa 
Public Library. 

He is currently a director on the 
board of the Queensway Carleton 
Hospital Foundation and the 
Ottawa Children’s Choir, and chair 
of the board of the Joan of Arc 
Academy. Since 2004, he has advocated 
strongly for access to justice for low- 
income Ontarians as a member of 
the board of directors of Legal 
Aid Ontario. 

In addition, he has volunteered 
to assist in alleviating global poverty 
and providing emergency relief in 
the developing world through his 
work with the Aga Khan Foundation 
Canada and FOCUS Humanitarian 
Assistance Canada, an international 
humanitarian relief agency 
affiliated with the Aga Khan 
Development Network. 

Born in Kenya, raised in 
Vancouver and a graduate of the 
University of Windsor law school, 
he was called to the Ontario Bar 
In1992s 

In recognition of his extensive 
community service, he has 
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Cheng speaks enthusiastically 
about his most memorable files, and 
the professional activities to which 
he energetically devotes his time. 

But he becomes much more 
modest when asked how it feels to 
be recognized for his work. 

“I don't do anything that I do to 
win awards,” he says. “This is the 
first award out there that recognizes 
younger lawyers — and I was the only 
government lawyer on the list. It was 
incredible from that perspective, and 
it really makes me feel good about 
the work I’ve been doing at Justice.” 


previously received the Deputy 
Minister of Justice Humanitarian 
Excellence Award (2001) and the 
Queen Elizabeth II Golden Jubilee 
Medal (2002). 

In accepting the award, Alibhai 
paraphrased Marian Wright 
Edelman, the American children’s 
rights activist and first African 
American admitted to the Mississippi 
Bar: “In accepting this award, I pledge 
to continue doing whatever I can to 
pay my rent for living on this planet 
and to work to the best of my ability 
to emulate the example of the 
Honourable Lincoln Alexander.” 


-_ > cf 
Aly Alibhai (right) with W.A. Derry Miller. 
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Victims Matter: Raising Awareness 
about Victims of Crime 


On November 1, the Government 
of Canada, led by the Department of 
Justice Canada, launched a nation-wide 
advertising campaign designed to ~ ~ 
raise ee eae of V i ct 4 mM S M atte lr. 
information and services available 
for victims of crime. 

The “Victims Matter” campaign 
is designed to let victims of crime 
know more about the services and 
information available to them — 
which research has shown to be their 
primary unmet need — as well as the 
actions the government is taking on 
their behalf. 

Over the past seven months, the 
Department consulted provincial 
and territorial counterparts and 
worked with federal partners to 
develop and deliver the campaign, 
as well as the Web portal, 
www.victimsmatter.gc.ca, to 
which the ads refer Canadians 
for more information. 

The campaign includes ads on 
television, in print and on the Internet 
(including YouTube), as well as 
transit shelters and movie theatres. 
Operators at 1 800 O-Canada are The Government of Canada is taking action for victims 
available throughout the campaign of crime. So can you. Find the information you need at: 
to provide callers with information. 


VictimsMatter.gc.ca 
1 800 O-Canada 
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Straight from the Horse’s Mouth 
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Gary McGuigan of the 
Charlottetown Police Service has 
spent half of his life working in 
youth policing since he started his 
career 25 years ago. 

From the beginning, McGuigan 
noticed a pattern in the backgrounds 
of the youth he dealt with. Many 
came from low-income families 
with unstable living conditions, 
with an absence of structure and 
supervision in their lives. They often 
had low self-esteem, lacked 
self-confidence and had anger 
issues or substance abuse problems. 

“In my teen years, when I ran 
into trouble, I had some people who 
served as role models for me,” 
said McGuigan. 

“For me, working with youth is a 
way to try and give something back 
and hopefully somewhere down the 
road these kids will do the same.” 

In August, McGuigan was formally 
recognized for his contribution to 
youth justice when he was given the 
2010 Minister of Justice National 
Youth Justice Policing Award. The 
award was presented by the 


Deputy Chief Gary McGuigan. 
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The Honourable Rob Nicholson, Minister of Justice and Attorney General of Canada, with 


Honourable Rob Nicholson, 
Minister of Justice and Attorney 
General of Canada, at the opening 
of the annual conference of the 
Canadian Association of Chiefs of 


Police (CACP), in Edmonton, Alberta. 


The award, sponsored by the 
Department of Justice Canada in 
collaboration with the CACP 
recognizes the efforts of police 
officers who take the initiative to 
explore innovative and meaningful 
ways of dealing with youth who 
come into conflict with the law. 


Innovating in 
Youth Justice 


McGuigan believes in the adage 
“it takes a village to raise a child,” 
and has used this guiding principle 
to develop ways to deal with youth 
when they come into conflict with 
the law. 

He believes that by addressing 
the underlying circumstances that 
cause a young person's offending 
behaviour, and by providing 
opportunities to repair any harm 
done and involving families and 
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community in those solutions, the 
lives of the youth and their 
communities can be changed for 
the better. 

That is why, in 2008, McGuigan 
created the Charlottetown Police 
Service Horse Program, an innovative 
project that pairs a young person 
in conflict with the law with a 
pregnant mare. 

For approximately eight weeks, 
the youth works alongside a police 
officer and a youth worker to learn 
skills such as how to feed, groom 
and care for the horse. 

To be considered for admission 
into the program, troubled youth 
are first referred by police to the 
Youth Intervention Outreach 
Program, rather than to the formal 
court system. McGuigan and an 
outreach worker then conduct 
interviews with them to determine 
who will be best suited to take part 
in the Horse Program. 

“For the hour, the two hours, the 
three hours that they’re here, they’re 
just kids,” said McGuigan. “The horses 
have no motives; they don't judge 
the kids. They just want the kids to 
be caring. They want them to be to 
be compassionate. They want to be 
able to trust the kids and vice versa.” 

Having grown up blocks from the 
Charlottetown Driving Park, McGuigan 
became interested in harness racing. 
At the age of 12, that interest led him 
to taking on jobs working with the 
horses and mucking stalls. 

When he was 13, his father died 
and he really came to understand the 
therapeutic value of the horses and 
gives credit to them for helping him 
get through that difficult time in 
his life. 

“T always took comfort in being 
around horses. I knew that if some 
of the kids we deal with could make 
that connection with the horses, it 
would break down so many barriers 
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and be a pathway... to identify and 
deal with some of the issues the 
kids have.” 

The youth in the program work 
with the mares up until they give 
birth, and then they work with the 
newly-born foals. They go from 
acting as a Caregiver to the mares to 
taking on the responsibilities of a 
teacher to the foals, introducing 
them to new experiences, such as 
brushing and hand-feeding. 

The work the youth do in the 
Horse Program gives them the 
opportunity to develop a sense of 
pride in themselves and their work, 
while developing a bond and trust 
with the horses that they care for, 
McGuigan says. 

McGuigan advises that the key to 
success, be it through the Horse 
Program or any other initiative that 
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involves youth, is the involvement of 
passionate people working toward a 
common goal. 

“My career has always been in 
policing, while my passion has 
always been the horses,” said 
McGuigan. “It seemed to be a natural 
fit— combine my passion for the 
animals with the trained youth 
workers to engage with troubled 
youth in a way that may benefit 
the youth while holding them 
to account.” 


The CACP ceremony also 
celebrated the achievements of 
Constable Todd Snooks, who 


Fall 2010 


received a Certificate of Distinction 
for his work with the York Regional 
Police ECOTRIP program. 

The project, which began in 
2009, combines mentoring, 
wilderness training and personal 
skills development aimed at at-risk 
youth between the ages of 14 and 17. 

The ECOTRIP provides 
opportunities for youth to develop 
leadership and team-building skills. 

“Tam pleased that dedicated 
officers like Deputy Chief McGuigan 
and Constable Snooks offer innovative 
programs which help rehabilitate 
our youth get them on the right 
path,” said Minister Nicholson. 

For more information about the 
award and the winners, and to 
watch this year’s video, visit the 
Department of Justice Web site at 
http://www.justice.gc.ca/eng/ pi/ 
yj-jj/awards-prix/2010/2010.html. & 
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Eleventh Annual Justicia Awards 
Presented for Legal Reporting 


IAGARA — A team from the 

Victoria Times Colonist and a 
team from Radio-Canada’s Enquéte 
are the winners of the eleventh 
annual Justicia Awards for Excellence 
in Journalism. 

The Justicia Awards are sponsored 
by the Canadian Bar Association 
(CBA) and the Department of 
Justice Canada.The awards recognize 
outstanding journalism that fosters 
public awareness and understanding 
of any aspect of the Canadian 
justice system and the roles played 
by institutions and participants in 
the legal system. 

A team from Radio-Canada’s 
Enquéte, including journalist 
Pasquale Turbide and producer 
Johanne Bonneau, is the winner in 
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Victoria Times-Colonist reporter Rob Shaw (centre) accepts Justicia Award from 
Kathryn Berge, chair of the CBA Awards Committee, and CBA president Kevin Carroll. 


the broadcast category for a in Quebec. The result is a gritty to the principles of justice and the 

February 2010 show “Délateurs exposé of the secretive world of preservation of a safe society,” the 

en liberté” on the practice of informants and the officers ofjustice Justicia jury said. 

paying informants. who work with them. A team from the Victoria Times 
The program follows the stories “The reportage raises legal and Colonist — including reporters 

of three paid informants with moral issues surrounding the Louise Dickson, Lindsay Kines and 

criminal pasts who received shortened payment of informers, and provides Rob Shaw, editorial writer Dave Obee, 

prison terms for their testimony insight on a topic not well understood columnist Les Leyne, and city editor 


during the 1994-to-2006 biker wars __ by the public, but of criticalimportance Stephanie Coombs - is the winner 
in the print category for a series on 
access to information in British 
Columbia’s courts, published in 
February 2010. 

The series revealed many 
inconsistencies, sparking a reaction 
of concern from the B.C. Supreme 
and Provincial courts, which resulted 
in dramatic changes to justice policy 
in the province. 

The Justicia jury said this 
investigative series best fulfilled the 
role that the Justicia Awards were 
created to encourage. “The series 
exemplifies professional investigative 
journalism at its best, and the 
conclusions it draws 
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Pasquale Turbide and Johanne Bonneau receive Justicia Award from Donald Piragoff, Senior are flawless.” 
Assistant Deputy Minister of Justice (Policy) and CBA President Kevin Carroll. 
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The Department of Justice Canada’s most recent publication showcases 
some of the interesting and diverse work of Justice employees. We are 
Justice provides an opportunity for readers to find out what working for 
Canada’s Department of Justice is all about. To view the publication 
on-line, visit www.justice.gc.ca, click on “Work for Justice” in the left 
column, then click on the cover image in the right column. 
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Alexandre Larouche is the 
Department of Justice Canada’s 
Chief Knowledge Officer. justice 
canada’s managing editor Stephen 
Bindman recently met with Larouche 
to discuss his role, its challenges 
and his aspirations. 

Larouche has been with the 
Department for almost 15 years. He has 
worked for the Human Rights Law Section, 
the Official Languages Law Group 
and worked in Whitehorse as part of 
the Indian and Northern Affairs Legal 
Services Unit. He was Executive 
Director of the Parks Canada 
Legal Services Unit for more than 
seven years. 

What is a Chief Knowledge Officer, 
and why does the Department of 
Justice need one? 

First of all, I’m sure you will agree 
that it is a pompous title! However, 
more and more organizations within 
and outside government are appointing 
Chief Knowledge Officers. 

The Chief Knowledge Officer 
ensures, with his or her team, that 
their organization has the proper 
policies, procedures and tools in 
place to derive the greatest benefit 
from its collective knowledge. We 


Department of Justice 
Canada 
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ensure that the Department’s 
knowledge management practices 
will maximize the value of our 
intellectual capital. 

When it comes to providing legal 
services to government, we offer 
judgment and analytical skills, but 
our main asset is our legal knowledge 
and experience. This is true for many 
organizations, but it is particularly 
applicable to our Department. 

That knowledge is in people’s 
heads; in the memos, e-mails, briefing 
notes and facta we produce every day; 
in the Department’s deskbooks and 
other practice tools; in the decisions 
made by senior management relating 
to law practice. The idea is to have 
people connect with one another, 
share their knowledge and make 
it accessible so that practitioners will 
know who to talk to and where to find 
relevant information to provide the 
best legal service possible in the most 
efficient and consistent manner. 

This is why the Department needs 
to be the best at managing its legal 
knowledge, and this is why it created 
the position of Chief Knowledge 
Officer and the Knowledge Management 
and Law Practices Division. 
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Some refer to the Department 
as the country’s largest law firm. 
Are the challenges faced by the 
Department in knowledge 
management similar to or different 
from those in the private sector? 

Many of the challenges are the 
same. I am in touch with knowledge 
management experts in private law 
firms in Canada and they are facing 
many of the same challenges — 
selecting, acquiring and implementing 
the right technological tools; and 
setting their lawyers and professionals 
to buy into the concept of sharing 
knowledge with their colleagues. 
Also, more work is done through 
e-mail, which makes it more difficult 
to manage information and knowledge. 
Finally, they don’t really know how 
to put social networking tools to 
work to facilitate collaboration and 
knowledge management. 

The Department also faces those 
challenges, but on a larger scale. 
Plus, we are spread out across the 
country, and we are divided ina 
greater number of smaller units. 
This will probably require creativity 
and innovation to get everyone 
on board. Fortunately, the culture 
of collegiality in the Department 
generally favours sharing our 
knowledge, and we already have many 
people who are eager to participate. 
This gives us the opportunity to 
become leaders. For instance, when 
I spoke about Legal Questions & 
Answers 2010 at a meeting with 
knowledge managers from some 
Montréal firms, they were curious 
to know how we would engage 
practitioners from the Department 
and how much they would participate. 
I committed to reporting to them 
later this spring. 

You refer to Legal Questions 
& Answers 2010.What is that? 

This was our most recent 
knowledge management initiative, 
to develop a series of legal Frequently 
Asked Questions, checklists or 
other guides. 
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In the fall of 2010, we invited 
employees to identify routine or 
recurring legal questions for which 
they felt the Department should 
have ready-made answers. We 
received 82 suggestions, and 15 of 
those were assigned to articling 
students. We matched each student 
with five seasoned Justice counsel 
who will share their knowledge 
and experience on the topic. The 
students will draft practice guides 
which, once approved, will be 
distributed to all employees. 

In the end, the Department will 
have new legal tools to facilitate 
the practice of law, and articling 
students will have gained new 
knowledge and expanded their 
networks. The initiative has harnessed 
our collective knowledge and 
contributed to building the 
Department’s social fabric. 

What are some of the other 
projects you are working on? 

Our first priority is Justipedia, the 
Department's legal knowledge portal. 
This Web site will consolidate our 
existing legal knowledge tools and 
serve as a single national repository 
for all of our legal opinions, pleadings 
and facta, legal practice tools and 
models, legal training materials, a 
directory of expertise and much 
more. Content will be searchable, 
and organized by practice area and 
content type. The concept has 
already been piloted with the 
Department’s correctional law 
community, and we are hoping to 
roll out the first version of Justipedia 
within the coming months. 

We are also providing support to 
practice groups — practitioners who 
meet on a regular basis to share 
their insights and knowledge on a 
topic, whether it’s national security law, 
constitutional law or bankruptcy 
law. The number of practice groups 
is currently up to 27! The Department 
is now trying to make it easier for 
them to function by helping set up 
groups, providing training to the 
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chairs, and launching a new on-line 
tool—the very first component 

of Justipedia—to organize and 
advertise group meetings. 

Another initiative is the 
Knowledge Transfer Toolkit, which 
will offer a variety of practical tools 
and strategies to foster knowledge 
transfer and succession planning. 
We hope this will help managers 
and employees better integrate 
knowledge management into 
their daily business. We are 
planning to release the Toolkit in 
the spring. 

Finally, we are working on making 
law practices in the Department 
more consistent. On that front, we 
are leading the adoption of practice 
directives to clarify issues around 
the application of solicitor-client 
privilege to our work and rules 
around sharing legal opinions within 
the Department and with other 
departments and agencies. 

So is this project fundamentally 
about people or technology 
or both? 

Knowledge management is, first 
and foremost, about people, not 
technology. It is about transferring 
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the knowledge gained by one 
person to others so that they can 
use it to do their work and build 
upon it to create new knowledge. It 
is making sure the right information 
gets to the right people at the right 
time, but with the knowledge spin 
to it. 

Some of our knowledge can be 
found in our documents — that is 
what we call explicit knowledge. We 
need to make sure our documents 
are in one location and can be 
searched and retrieved by the next 
person doing similar work. Here, 
technology can help, and Justipedia 
will provide the location. 

However, much of our knowledge 
is in our own experience and 
knowledge - in our heads. This we 
call tacit knowledge, which is at least 
as valuable as explicit knowledge — 
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some would say more so. There are 
many ways to transfer tacit 
knowledge — working together, 
discussing topics in practice 
groups, coaching, mentoring, 
post-mortem or lessons-learned 
reviews, brown-bag lunches and 
other presentations. Most of this 
happens already, and technology 
can provide us with new ways 
to interact, but the essence is to 
focus on people and connect 
them to one another. 

And finally, how do you measure 
success? How will you know that 
you have done something 
worthwhile for the Department 
and the Canadians we serve? 

Very good question! Knowledge 
management experts around the 
world are wrestling with that one. 
The literature does not really propose 
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practical ways to measures returns 
on investment or success. 

Although we still need to finalize 
our evaluation framework, we know 
we will monitor usage of Justipedia, 
as we believe the more users who 
search its content and contribute, 
the more useful they will find it. We 
will also consider having focus 
groups Or user surveys to measure 
how useful they find Justipedia, 
practice groups and other knowledge 
management tools, and how much 
time they save by using them. 

Good luck. You have a lot of 
work ahead of you! 

Yes, we are quite aware of that. 
However, our initiatives are fun 
and exciting, I have a great team 
supporting me, and, above all, 

I know! can count on the cooperation 
of all of my Justice colleagues. {as 
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A Week in Haiti, A Lifetime 


of Lessons 


By Prasanna Ranganathan 


eeeeeeveeeeveeeoeeeeeee ee ee 8 © @ 


TTAWA -— Last summer, I was 

fortunate to travel to Port-au- 
Prince, Haiti, to join a team of the 
Sathya Sai World Foundation for an 
eight-day volunteer mission to help 
those displaced and devastated by 
the massive January 2010 earthquake. 

It has been six months since 
that life-changing, soul-stirring 
experience in Haiti. Even now, when 
reflecting upon this experience, I am 
flooded with indelible images and 
profound life lessons. This is one 
experience that I will never forget. 

The Foundation has a history of 
service, having established mobile 
medical clinics to provide health 
care services after several natural 
disasters, including Hurricane 
Katrina and the 2004 tsunami in Asia. 

Each week (from Saturday to the 
following Sunday), the Foundation 
organized a team of volunteers, 
including health care professionals 
and non-medical volunteers, who 
travelled to Port-au-Prince to work 
in various locations, including two 
medical camps, a local orphanage 
and a large-scale food service 
program. Our team included one 
doctor, two medical students and 
two non-medical volunteers. 

I arrived at the Port-au-Prince 
airport on Saturday morning and 
was struck by the number of 
volunteer groups that were on the 
flight. It felt like humanity coming 
together, mounting a collective 
response to a collective crisis. 

My first recollection of Port-au- 
Prince was the prominence of 
rubble and the constant, haunting 
reminders of the earthquake. 
Surveying the scenes of collapsed 
buildings and sprawling tent cities, 
it felt like the earthquake happened 
only a few days earlier. 
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I found the tent cities particularly 
astonishing, as these makeshift 
dwellings served as a visceral, visual 
representation of the earthquake’s 
devastating aftermath and the long 
road of recovery that lay ahead. 

During the week, we provided 
assistance at two medical camps 
located in the heart of two tent 
cities. The first medical camp, for 
adults and senior citizens, was 
located at the Franciscan Church 
Saint Alexandre Chapel (also known 
as the “big church”) where our 
team worked with approximately 
60 patients per day. 

The second medical camp, for 
children and expectant mothers, was 
housed at the Christian Assembly 
of Bobin (the “little church”), where 
approximately 50 patients sought 
medical assistance each day. 

As one of the two non-medical 
volunteers on our team, I assisted 
the doctors and medical interns at 
both camps with patient intake, 
gathering background information, 
organizing supplies, serving meals 
and water and distributing medicines 
from the pharmacy. Given that 
I could speak French, I also 
communicated with the patients 


A tent city in Port-au-Prince, Haiti 


Spring 2011 


and local volunteers who spoke 
either French or Haitian Creole. 

When we arrived at the big church 
in the mornings, we were greeted by 
a long line of patients waiting in the 
pews of the church to see the doctor. 
We were ably assisted by a group of 
local translators, many of whom 
were engineers and computer 
scientists by training. 

The translators shared with us 
their stories of the struggle to find 
work after the earthquake and how 
they had to abandon their chosen 
profession for any work that would 
help them support their families. 
Despite these challenges, they had 
a thirst for life and spoke proudly 
about their country and their hopes 
for a bright future. They wanted an 
active role in rebuilding Haiti after 
the earthquake. Their desire to effect 
positive change was palpable. 

During lunchtime, we served hot 
meals to the patients waiting to see 
the doctor and had a chance to visit 
with the patients more generally. 
One young woman who was unable 
to sleep for months shared her 
experience of losing a child in the 
earthquake. Her emotions were so 
raw and her loss so real that my 
heart broke for her. 
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Prasanna Ranganathan (centre left) 
with volunteers 


At the little church, we primarily 
worked with children and expectant 
mothers who had come to the clinic to 
seek medical assistance. The clinic 
was located in a small classroom of an 
old schoolhouse. Attached to the clinic 
was a makeshift children’s orphanage. 
The original orphanage building 
collapsed during the earthquake, 
killing 12 of the 30 children living 
there. The remaining children, 
sleeping in bunk beds under the gaze 
of the tents, still bore the emotional 
scars of this traumatic loss. 

The patients at the little church 
still linger in my mind —- many 
suffering from starvation or extreme 
malnutrition, others running high 
fevers, and one child with chicken 
pox. To treat one child with an 
excessively high fever, the doctors 
wrapped him entirely in cold 
compresses and I sang songs to 
calm his loud sobs. His mother was 
also afflicted with the same high 
fever and her other children sat by 
helplessly trying to support their 
mother and calm their crying brother. 
Within hours of first arriving at the 
clinic, the fever of both mother and 
child abated, allowing them to leave 
together as a family. 


During our days at the little 
church, we also worked with the 
children at the orphanage, teaching 
them songs and leading group 
dance activities. Along with the 
children, our group performed 
rousing renditions of “Rain Song,” 
the “Macarena,” and the “Hokey- 
Pokey.” The children’s eyes lit up 
at the sound of the music, though 
I was almost positive that they were 
laughing at us trying to demonstrate 
the flamboyant-yet-archaic dance 
moves of 1990s pop songs. 

Finally, we worked as a part of 
the weekly food service program on 
Saturday, helping to prepare and 
package 800 hot meals to distribute 
to the various tent cities in Port-au- 
Prince and surrounding communities. 

The food service program provides 
nearly 5,000 meals each week to 
impoverished, vulnerable communities 
affected by the earthquake. We 
loaded all of the meals packaged in 
individual containers onto trucks 
and drove into the heart of several 
tent cities in Port-au-Prince. I still 
remember handing out meals from 
the truck and people clamouring for 
their first full, proper meal in days. 

This experience with the food 
service program really hit me the 
day after I returned to Canada. 
Shopping for the week's groceries, 

I suddenly froze in the cereal aisle 
and started weeping, truly experiencing 
for the first time the flood of emotion 
which had driven me to action over 
the past week. 

In that moment, I wept with 
sadness for those who had suffered 
so much in Haiti, losing loved ones, 
losing their homes, losing everything. 

I wept with confusion about the 
injustice of abundance which allows 
us to have access to ample housing, 
health care, food and water while so 
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many in Haiti continue to want for 
these things. 

I wept with both guilt and gratitude 
for the blessings in my life. 

Ultimately, I wept for the lessons 
that this experience has taught me: 
Live your best life. Make each 
moment count. Love unconditionally. 
Don't sweat the small stuff. A lifetime 
of lessons — a veritable panoply of 
inspirational fridge magnets. 

I went to Haiti to feel connected 
to the world again, to escape the 
day-to-day challenges of work and 
to do something meaningful. My 
contributions that week were 
insignificant in the grand scheme 
of things, but the immensity of 
what I gained from this experience 
is immeasurable. 

I will never forget the tenacity of 
local volunteers and organizers who 
worked assiduously and selflessly 
to help those in need. I will never 
forget the young translators who 
taught us about the importance of hard 
work and the thrill of an impromptu 
song and dance party after a particularly 
long day at the clinic. 

Ultimately, I will never forget the 
dichotomies of this experience — 
the laughter and tears, the rubble 
and natural beauty, the established and 
ephemeral, and the devastation 
and hope. 

To the people of Haiti, who, through 
their lived experience, demonstrate 
the importance of compassion, the 
lesson of strength in the face of 
adversity, the virtue of collective 
responsibility and a shared commit- 
ment to selfless service, you have 
forever changed my life. 

Leading lives of grace and quiet 
courage, you have taught me that the 
impossible is possible and that 
within each and every one of us, 
there is a well-spring of inner 
fortitude and love waiting to be 
shared with the world. 

For this and so much more, 

I will never forget you. For this 
and so much more, I thank you. 
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Executive Legislation i in Canada 


Se 6 2 t Ob) 0! Oe 6 Oe WO KO Oe) Oe wt) OS, © © © 6 6 6 1e Ke Cele (6 © 1e CEe 8 Ose Se HeLe We) Crepes © © seer ele +e 6 eae eee es Ek ee) Se ek ae 


TTAWA — John Mark Keyes ts 
Chief Legislative Counsel at the 
Department of Justice Canada and 


head of the Legislative Services Branch. 


He joined the Department in 1984 
after completing undergraduate 
studies at the University of Toronto 
and graduate studies at the 
University of Ottawa (Diploma 

in Legislative Drafting and LLM). 
He taught for many years at the 
University of Ottawa and has been 
on the organizing committee of the 
legislative drafting conferences of 
the Canadian Institute for the 
Administration of Justice for 20 
years. He is also a member of the 
Council of the Commonwealth 
Association of Legislative Counsel 
and has served as secretary and 
president of the Canadian Association 
of Legislative Counsel. 

Eighteen years after he authored 
Canada’s definitive textbook on 
legislative instruments made by 
governmental authorities — 
Executive Legislation — Keyes 


recently released an updated version. 


This is the introduction from that text. 

The opinions expressed in the 
article are those of the author and 
do not necessarily represent the 
positions of the Department of 
Justice Canada or the Government 
of Canada. 


This book is about a form of law 
made by the executive branch of 
government in parliamentary 
democracies: executive legislation. 
This expression is a refinement of 
others commonly used to describe 
a somewhat broader category of 
written law: “delegated,” 
and “subsidiary” legislation. These 
expressions also include law made 
by territorial governments, municipal 
or local authorities, professional 
associations and judicial rule- 
making bodies. These forms of 
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“subordinate” 


John Mark Keyes 


law are made and promulgated 
quite differently from executive 
legislation. The courts have also 
treated them differently when 
reviewing their validity. 

Executive legislation has a lengthy 
pedigree as a legal term of art dating 
back at least to the early 20th century 
when Fitzpatrick, CJ used it in one 
of the most important Canadian 
cases on this subject: Re Gray. 
However, it has neither the visibility 
of statute law, nor the venerability of 
common law. It tends to be neglected 
by those who study parliamentary 
legal systems, typically consigned 
to a chapter at the end of texts on 
administrative or constitutional law. 
Yet, the impact of executive legislation 
on those who live under these legal 
systems is every bit as great, if not 
greater, than statute or common law. 

Why this neglect? One answer 
may arise from its character as an 
amorphous body of legal instruments 
that vary immensely in their form, 
scope and subject matter. Executive 
legislation is largely a product of the 
modern regulatory state, a small 
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garden at the back of the legislative 
process that has grown into a vast 
plantation. The great difficulty in 
studying it is to establish how it is, 
or should be, superintended by the 
legislators who plant it, tended by 
the officials who cultivate it and 
pruned by the judges who watch 
over it. 

This book looks at executive 
legislation in the context of the legal 
system that creates and delimits its 
effect as law. It is divided into five parts. 

Part 1 deals with the basic concepts 
needed to understand executive 
legislation. It is divided into two 
chapters. The first examines what 
executive legislation is as a form of 
law within the legal system. The 
second deals with the constitutional 
law that is the foundation for the 
legal system and how it particularly 
supports executive legislation. 

Limits on the exercise of executive 
legislative powers are generally 
divided into two groups: those that 
define the substantive scope of the 
powers and those that relate to the way 
in which they are to be exercised.’ 
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Part 2 deals with requirements 
governing the way executive 
legislation is made. They determine 
who may or must participate in 
making it and the nature of their 
participation. They also prescribe 
what must be done to make executive 
legislation known to those whom 
it affects. 

Part 3 deals with the substantive 
scope of executive legislation, the 
provisions that it may contain. They 
limit, for example, the matters that 
executive legislation may deal with, 
the purposes for which it may be 


1. 1918), 57 SCR 150: 


made and the measures that it may 
embody. Although these constraints 
depend on the interpretation of 
enabling legislation, some, like those 
relating to unreasonableness, 
improper purpose or discrimination, 
are based on the presumed intent of 
the enabling legislation while depend 
on the particular wording of enabling 
or other related provisions. 

Part 4 deals with constraints that 
are a hybrid of the other two groups. 
Although they relate to the content 
of executive legislation, they are 
largely driven by process requirements 


and focus on how much content must 
be included within the provisions of 
executive legislation. These constraints 
are discussed in terms of uncertainty, 
subdelegation and incorporation 
by reference. 

The book concludes with Part 5, 
which looks at the mechanics of 
how executive legislation operates 
as well as the processes for its 
review by parliamentary bodies, 
courts and other tribunals. & 


There are obvious objections of a political character to the practice of executive legislation in this country because of local conditions. But these objections 
should have been urged when the regulations were submitted to parliament for its approval, or better still when the War Measures Act was being discussed. 
Parliament was the delegating authority, and it was for that body to put any limitations on the power conferred upon the executive. I am not aware that the 
authority to pass these regulations was questioned by a vote in either house. Our legislators were no doubt impressed in the hour of peril with the conviction 
that the safety of the country is the supreme law against which no other law can prevail. It is our clear duty to give effect to their patriotic intention. (emphasis added) 


2. This approach is recognized by Brennan, CJ in Project Blue Sky Inc. v. Australian Broadcasting Authority [1998] HCA 28 at [37-38]: 
A provision which directs the manner of the exercise of a power is quite different from a provision which prescribes an act or the occurrence of an event as 
a condition on the power - that is, a provision which denies the availability of the power unless the prescribed act is done or the prescribed event occurs. In 


one case, power is available for exercise by the repository but the power available is no wider than the direction as to the manner of its exercise permits; in the 
other case, no power is available for exercise by the repository unless the condition is satisfied. A provision which prescribes such a condition has traditionally 
been described as mandatory because non-compliance is attended with invalidity. A purported exercise of a power when a condition has not been satisfied is 
not a valid exercise of the power. A third kind of provision must be distinguished from provisions which restrict the ambit of the power and provisions which 
prescribe conditions on its availability for exercise. A provision may require the repository or some other person to do or to refrain from doing something 
(sometimes within a period prescribed by the statute) before the power is exercised but non-compliance with the provision does not invalidate a purported 
exercise of the power: the provision does not condition the existence of the power. Such a provision has often been called directory, in contradistinction to 
mandatory, because it simply directs the doing of a particular act (sometimes within a prescribed period) without invalidating an exercise of power when the act is 
not done or not done within the prescribed period. The description of provisions as either mandatory or directory provides no test by which the consequences 


of non-compliance can be determined; rather, the consequences must be determined before a provision can be described as either mandatory or directory. 


Justice in Official Languages: 
A Cornerstone of Canada’s 
Linguistic Duality 


By Francoise Trudeau-Reeves 
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TTAWA - Thanks to recent 

court decisions and revised 
federal government policy, there is 
no longer any turning back on the 
road toward the full recognition of 
the rights of Canada’s official-language 
minorities — including in the area 
of justice. 

The Roadmap for Canada’s 

Linguistic Duality 2008-2013: Acting 
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for the Future, the Government of 
Canada’s official-languages strategy 
led by the Department of Canadian 
Heritage, now recognizes justice as 
one of five “essential service areas for 
official-language minority communities.” 
Between 1982 and 1990, specific 
provisions on the use of English and 
French in the justice system were 
enshrined in the Canadian Charter 
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of Rights and Freedoms, the Official 
Languages Act and the Criminal Code. 

But in 1999, the Supreme Court 
of Canada turned a new page in the 
evolution of language rights, when 
it ordered a new trial for Jean Victor 
Beaulac, a Francophone from 
British Columbia accused of murder, 
because he had been refused a trial 
in French. 
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“The Court conclusively abandoned 
the restrictive interpretation of 
language rights that it had previously 
adopted in the 1980s,” explains 
Andrée Duchesne, Senior Counsel at 
the Department of Justice Canada. 
“Since then, language rights must 
be interpreted in a broad and liberal 
manner as all other rights recognized 
by the Charter.” 

Duchesne heads the Justice in 
Official Languages (JOL) Unit, which 
is part of the Department's Office of 
La Francophonie, Justice in Official 
Languages and Legal Dualism. 

The JOL Unit has a dual mandate: 
to coordinate the promotion of 
access to justice in both official 
languages; and to coordinate the 
implementation of section 41 of 
the Official Languages Act, which 
concerns the development and 
vitality of official-language minority 
communities, and the promotion of 
full recognition and use of English 
and French in Canadian society. 
Since November 2005, Part VII of the 
Act, including section 41, has been 
justiciable, which means that the 
Government of Canada can be sued 
if it fails to meet its obligations. 

Together with its provincial and 
territorial partners, as well as various 
institutions and community-based 
organizations, the Department has 
worked to improve the ability of the 
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justice system to offer services in 
both official languages, as well as to 
increase awareness among members 
of official-language minority 
communities of their rights to legal 
services in their language. 

Since 2003, the Department has 
been providing funding through its 
Access to Justice in Both Official 
Languages Support Fund for 
information, education, awareness 
and legal information activities across 
the country, which target, among 
others, the elderly, immigrants and 
youth. For 2008 to 2013, the Fund 
has received a $41- million investment. 

However, in order for the justice 
system to offer services in both 
official languages, it became clear 
that it was necessary to offer language 
training to key participants. The 
Canada-Wide Analysis of Official 
Language Training Needs in the Area 
of Justice, conducted in 2009, has 
allowed the Department to direct its 
efforts and actions toward meeting 
those training needs. 

To that end, the Centre canadien 
de francais juridique, established in 
Winnipeg in 2010 by the Fédération 
des associations de juristes d’expression 
francaise, currently offers targeted 
training for provincial probation 
officers, court clerks, and Crown 
prosecutors — groups identified by 
the Analysis. 
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The JOL Unit. Front row: Anik Sauvé, 

Ellyce Wright; second row: Linda DuPont, 
Mathieu Langlois; third row: Andrée Duchesne, 
Suzanne Poirier, Diane Brazeau; back row: 
Marie-France Gauthier, Lise Sarault, 

Parnel Dugas. 


“Our goal is for clerks to be able 
to record decisions of the court in 
French, and for judges to be able to do 
the same when preparing judgments,” 
says JOL legal counsel Linda DuPont. 

Justice Victor T. Tousignant, 
Assistant Chief Judge in the Family 
and Youth Divisions of the Provincial 
Court of Alberta in Calgary, has 
taken a language training session 
funded through the Department's 
Support Fund. 
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“Because of the French training, 
I have been able to hear applications 
or mediate disputes in French. My 
participation in the training has 
therefore provided greater access 
to justice for parties who would 
have been helpless and hopeless 
without the presence of a 
French-speaking judge,” he said. 

The Department's policies on 
access to justice in both official 
languages are supported by analyses, 
studies and research conducted 
with the help and participation of 
several partners. For example, the 
Justice and Security Network is a 
new group that includes partners 
from federal institutions, and aims 
to better understand the issues 
faced by youth in official-language 
minority communities who come 
into contact with the legal system, 
and to meet their needs. 


The Department has also established 
mechanisms for cooperation and 
consultation with official-language 
minority communities. 

JOL legal counsel Mathieu Langlois, 
is responsible for the Federal- 
Provincial-Territorial Working Group 
on Access to Justice in Both 
Official Languages. 

The working group has a mandate 
to identify issues related to access 
to justice and to “exchange information 
on services that will ensure that 
language rights within the Criminal 
Code are available to all Canadians,” 
he says. 

The Department also has in place 
a network of coordinators who are 
responsible for implementing 
section 41 of the Act, and who 
establish and maintain close links 
with community organizations and 
coordinators in other departments. 


“Our regional coordinators are our 
ears on the ground, and allow us to 
better ascertain the needs of those 
who are going before the courts, so 
we can plan our efforts to improve 
access to justice,” says JOL policy 
analyst Anik Sauvé. 

JOL also supports the recruit- 
ment and training of bilingual 
young Canadians who show an 
interest in justice-oriented careers. 
An Ontario-based initiative called 
Careers in Justice will be launched 
across the country to do that. 

According to Duchesne, promoting 
careers in justice, including in minority 
language communities, will ultimately 
promote the development of these 
communities, as well as of Canada’s 
linguistic duality. “It’s using society’s 
forces to answer the needs,” 
she says. 


Following Their Literary Muse 


by Peter McKinnon 


eoeevneeveevnee es eeeeeeee ee 


TTAWA - During the day, 
their work focuses on fact 
and argument. 

Away from the office, however, 
Department of Justice Canada 
employees Brenda Chapman and 
Chris McNaught unleash their 
imaginations and cyaft compelling 
works of fiction. 


“It’s incredibly freeing to write for 


myself,” says Chapman. “I love to 
develop characters, turn them loose 
into a situation I dream up, then see 
where the story leads.” 

Currently a Senior Communications 
Advisor, working on Aboriginal 
issues, Chapman created poetry as 
a teen and has continually honed 
her writing skills. Born and raised in 
a small Ontario town on the north 
shore of Lake Superior, she earned 
a Bachelor of Arts degree and 
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teaching certificate before starting 
a career in special-needs education. 
Her literary epiphany came during 
a classroom reading session. 

“While listening to a Grade Eight 
student read out loud from a book, 
it occurred to me that I could write 
a much better story,” she recalls. 
“T knew I had a book in me.” 

Long a fan of mysteries, 
Chapman mulled over possible 
characters until inspiration arrived 
in the form of her two daughters. 
“One day, it hit me: why not create a 
sleuth character based on two of the 
people I know best —- my children?” 


The Jennifer Bannon Mysteries 

The result was Running Scared, 
the first in a series of four mysteries 
featuring Jennifer Bannon, a 
curious teenager with a knack for 
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Brenda Chapman 
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solving crimes. The books sold well 
and motivated Chapman to expand 
her writing horizons. 

Her short stories have appeared 
in literary magazines, in Canadian 
Living and in the compilation When 
Boomers Go Bad. Chapman left 
teaching for communications work 
with the Government of Canada and 
continued to write in her spare time. 

“Government work has taught 
me the importance of precision and 
concision,” she says. “And this search 
for the exact word is as essential for 
communications products as it is 
for mystery novels.” 

Chapman continues to resist calls 
from fans for more titles in the 
Jennifer Bannon series. 

“T think I’ve worked through that 
character,” she says. “Like my daughters, 
Jennifer Bannon grew a little older 
with each book. Now they're all 
grown up.” 

Chapman's latest, In Winter's 
Grip, is an adult murder mystery 
set in Ottawa and Minnesota and 
published by RendezVous Crime. 
She currently has two books due 
for release in 2011: a Rapid Reads 
mystery for Orca Publishers entitled 
The Second Wife, and a young adult 
novel for Napoleon Publishing 
entitled Second Chances. Chapman 
belongs to several authors’ groups, 
including Capital Crime Writers — 
writers and readers of the genre 
who meet regularly in Ottawa to 
discuss mystery, murder and mayhem. 


Where History, Adventure 
and Personal Experience Meet 

Chris McNaught, legal counsel 
assigned to various facets of Canada’s 
“tobacco” file, including legislation, 
enforcement, and litigation, is another 
accomplished author. 

His first two novels, The Ambulance 
Driver (2008) and The Keli Dowry 
(2010), are character-driven tales 
of history and adventure. Like 
many writers, McNaught takes 
inspiration from personal experience. 
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“In many ways, fiction is a medium 
that allows me to revisit my past,” 
he says. “Many of the characters 
and scenes in my novels are either 
identical to, or composites of, people 
I’ve known and experiences I’ve had.” 

The Keli Dowry, for instance, 
revolves around a team of American 
divers discovering a shipwreck from 
the fifth century B.C. during the 
early 1970s — an experience McNaught 
lived as a young man. The backdrop 
for the story is a dark period of 
recent Greek history demonized by 
“the Colonels’ junta,” a time of 
political repression and intrigue. 

McNaught’s first book, The 
Ambulance Driver, also blends personal 
experiences and historical events. 

The main character is Marie 
Rioux, a lawyer from Québec City 
who winds up working with a 
British whistleblower to uncover 
deep secrets — a challenge similar to 
that faced by Canada in its litigation 
against tobacco interests. 

Marie Rioux also shares a 
name and many character traits 
with an old girlfriend of McNaught’s. 

“T’m an incurable romantic in the 
historical sense of that term,” he says. 
“!’m an observer who loves to capture 
and reflect upon what I see. I paint 
in watercolours and jot down notes 
whenever the mood strikes me.” 

The notes are crucial to McNaught's 
novels. He records his observations 
on various scraps of paper, gathers 
and files them meticulously, then 
threads them into larger narratives. 


Chris McNaught 
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The idea for The Ambulance 
Driver, for instance, came during a 
break from a working trip to England. 
He had been painting in a First 
World War cemetery when he 
happened upon the gravestone of 
a woman. Intrigued, he scribbled 
down the name and later discovered 
that she had served in the Canadian 
Army Service Corps. 


Continuing a Family Tradition 

Research and writing runs in 
McNaught’s family. His father Kenneth 
was a distinguished historian, Officer 
of the Order of Canada and author 
of Pelican History of Canada (1969), 
along with numerous other books. 

McNaught’s works include legal 
opinions, contributions to legislation 
(such as The Tobacco Act, 1997), and 
articles for Canadian Lawyer Magazine 
and various travel periodicals. 

He’s currently working on a film 
treatment of The Ambulance Driver 
and a third book - Tatyana, a 
novel set in the new republics of 
eastern Europe. 

Like Chapman, McNaught believes 
that indulging in a passion for 
writing benefits the Department. 

“Writing fiction necessarily 
requires creative thinking — something 
that also comes in handy when 
developing legal arguments. A big 
difference, however, is that in law, 
you've got no control over how the 
story turns out.” 
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She Shoots, She Scores! 
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TTAWA - Katie Lugg, of the 

Department of Justice Canada’s 
Management Sector, was a member 
of the silver-medal winning Team 
Canada at the World Ringette 
Championships in Tampere, Finland, 
in November 2010. 

Lugg, a Senior Administrative 
Officer, started her ringette career 
at the age of six. She has played in 
nine national championships, as 
well as competing at the Ontario 
and Canada Winter Games (winning 
gold in both) and has been a 
three-time National Team member. 

The 25-year-old plays for the 
Ottawa Ice in the National Ringette 
League. While studying commerce 
at the University of Ottawa, she also 


captained the women’s soccer team 

and in 2009 was named uOttawa’s “Icant remember the number of jersey just makes everything so 

women’s President Award winner for timesIhadtosayI couldn't attenda worth it. It’s that feeling: ‘This is it, 
~ >” oe 


academics, athleticsand community S0cial event because I had ringette,” _ I’ve made it. 
service. Lugg was also recognizedas She said. “We all make sacrifices and 


the Gee-Gees’ female athlete ofthe find a way to make it work. We give 


year for her tremendous workethic 4 lot of time and a lot of energy. 
and leadership. That moment when you get the 


Katie Lugg 
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“What hone Next? Inform mation n for Kids Gnene 
Separation and Divorce i is a booklet published by the 
Department of Justice Canada t to help children between 
9 and 12 years old cope with the separation or divorce 

_ of their parents. It is meant to help children learn some 
a basic facts about family law and give them an idea of the 
_ processes that parents may go through when they split 
_ up. It is also meant to help children realize that it’s normal — 
for them to have an emotional response to their parents’ 
a divorce, and encourages children to voice their concerns 
_ to someone they trust. : 
- 10 order copies, please contact die ote Giildren 
_ and Youth Section of the Department at 1-888-373-2222 
or 613-946-2222, or by e-mail at cca-dgve@justice.gc.ca. 
Ai is also available on- -line i in the Supporting Families 
: es : the Justice Web site at www. yjustice.ge.ca. 
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